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1.
INTRODUCTION

1.1 The Committee has heard from a number of women who have been directly affected by the events giving rise to this inquiry – women whose lives have been irrevocably changed, women who have come through the experience with their health largely regained, other women whose health and well-being will never be the same again.  Although time has not permitted the Inquiry to hear from anything like all the women affected, the accounts of the nineteen women from whom you have heard describe the physical and emotional consequences of the under-reporting of their cervical smears, giving some insight into the terrible consequences which they, and many more like them, have had to endure.

1.2 There are lessons to be learned.  For many of those women, before they can move forward and make progress, and before New Zealand women as a whole can look to the National Cervical Screening Programme with confidence, it is necessary for the Committee to examine what has happened and why it has happened and give some answers which the women can understand.  Only in that way can the women of Tairawhiti begin, and complete, the healing process.  The Committee must make firm recommendations requiring that appropriate steps be put in place to ensure that another tragedy such as that which has occurred in Gisborne does not happen again.  Or, if a similar situation arises in the future, to ensure that detection of the problem occurs much sooner than in Gisborne in the 1990s.

1.3 The case for the affected women is that the totality of the evidence overwhelmingly establishes that there has been a significant level of under-reporting by Dr Bottrill and that such level of under-reporting is unacceptable.

1.4 The causes for the high level of under-reporting and the continuation of that under-reporting, go beyond Dr Bottrill’s obvious incompetence.  That he was incompetent cannot now be in doubt.  That has been demonstrated, not only on a statistical basis by the evidence of Dr Farnsworth, Dr Wain, Professor Skegg and Dr Cox, but also on the basis of his own evidence, the attitude displayed by him both in the course of that evidence and from documents produced in evidence which emanated from him.

1.5 The totality of the evidence establishes not only incompetence but also a determined cavalier attitude to the health and safety of the patients whom he served, exhibited by his persistent refusal to take the steps necessary to have his laboratory accredited, to engage in any form of external quality assurance and to participate in any meaningful continuing education.

1.6 It has been revealed that Dr Bottrill had no formal training in gynecological cytology, and yet he was responsible for the reading of virtually all the cytology in the Gisborne region.  The fact that this situation could occur at all raises serious questions about the control of medical practice in New Zealand, in particular pathology, during the relevant period.  Nobody questioned his qualification to do so.  Nobody questioned his competence - and signs that he was not competent were ignored.  Clearly, the tragedy of Gisborne has implications for the medical profession far beyond factors relevant to Dr Bottrill alone.

1.7 The evidence establishes a lack of “internal morality” by some of the pathologists involved, and through those pathologists, the Royal College; in particular, those who throughout the relevant period predicated their responses and actions on the assumption that Dr Bottrill was competent.  They looked for and promoted other reasons to try and explain the apparent “problem” with the mis-reporting of smears by him.

1.8 These pathologists ignored their first duty, which was unquestionably to their patients.  There were many signposts along the way hinting at problems; those signposts were ignored at times when immediate steps should have been taken to ascertain whether women were at risk.  Instead, these senior members of the profession and the Royal College in New Zealand took comfort behind the reassuring screen of statistics – the inevitability of false negative results occurring in screening exercises – and thereby ignored the fact that incompetence was the real cause.  This mindset served only to exacerbate the tragedy and protected their colleague.

1.9 It is extraordinary that such attitudes should prevail in the wake of comment about them in the Cartwright Report.  This unwillingness on the part of pathologists who were in a position to make inquiries and failed to do so has led to the situation in Gisborne remaining undetected for so long.  The lack of internal morality by certain pathologists will be the subject of detailed attention in the course of these submissions.

2.
THE WOMEN AFFECTED

2.1 All the Gisborne women affected by the under-reporting of their cervical smears, many of them still anonymous, should be acknowledged.  Those who came forward, told their stories and provided their personal medical records and history so that the Inquiry would better understand what had gone on, deserve special mention.  Without them, the Inquiry would not have had the clinical evidence upon which other expert witnesses relied.

2.2 The women who have died of cervical cancer in the Tairawhiti region, who were falsely assured that their smears were normal and who had faith in a screening programme which failed to deliver, also bear special mention.  Their lives were lost needlessly.  The Committee heard evidence from two of these women, patient 6 and through her daughter, patient 9.

2.3 The role of Patient One should also be acknowledged.  The likelihood is that without her there would have been no Inquiry.  Without the High Court trial and the subsequent publicity, there would have been no re-reading exercise.  The Royal College of Pathologists only lent its support to the Health Funding Authority proposal because of the need to reassure the public in the wake of the adverse publicity.  Patient One’s courage and perseverance has no doubt saved some women’s lives and also prevented other women from developing undetected cervical cancer.  She deserves special mention.

2.4 The 12,108 women of Gisborne whose smears were re-read by the Sydney laboratory should not be forgotten.  All of them went through the indignity of having cervical smears taken; they trusted that the health system and the programme would look after them and that there would be a benefit to them from undergoing the invasive and personal procedure.

2.5 Finally, the whanau, families and friends of all the above women, people who have gone through the anguish of having their loved ones suffering physical and emotional pain, not only during the recent past when all these matters came to light but who will continue to suffer in the future, they too deserve special mention.  It has been a traumatic time for many people in the Tairawhiti area and their pain, and their contribution must not be forgotten.

3.
PRELIMINARY LEGAL ISSUES


Introduction

3.1 From time to time during the hearing there have been challenges to the admissibility of evidence raised by counsel and the Committee of Inquiry.  Much of the argument on those occasions revolved around whether or not a particular factual issue was relevant to the terms of reference and whether or not evidence sought to be lead or questioned was admissible having regard to the general principles of the law of evidence.

3.2 With respect to the Committee of Inquiry it is our submission that, in a general way, the Committee adopted too narrow an approach to admissibility issues both as to relevance to the terms of reference and admissibility generally.  Having made that submission, set out below are our contentions as to how these two issues, admissibility and construction of the terms of reference should have been approached.  

3.3 On one or two occasions during the course of legal argument the Committee has stated that it is not the function of the Committee of Inquiry to lay blame on Dr Bottrill (or, it is assumed, on any other party).  See transcript B 2990/18 to 2993 & B3055/19.  With respect, the approach as described in the transcript is too narrow.  The situation is different from that which applies under the Coroners Act.  In that jurisdiction the purposes of an inquest are defined in s 15 of the Act, a section which has been construed in a number of cases to mean that the purpose of an inquest is not to attribute blame for a death on any particular party.

3.4 Putting the matter in a general way, the purpose of this Inquiry is to ascertain first, whether there was under-reporting in the Gisborne area prior to March 1996 and then, if there is found to have been under-reporting, to identify the factors likely to have lead to that under-reporting i.e. to identify causes.  Identifying causes will involve identifying responsibility.  The identification of responsibility for unacceptable conduct is the same as attributing blame.  Not only is there no prohibition against that course, to the contrary, that is precisely what the Committee of Inquiry is required by its terms of reference to do.

3.5 Having said that, it is accepted that the Committee of Inquiry is neither required nor permitted to make findings as to the commission of either criminal offences or tortious acts by any of the parties involved.  The Committee of Inquiry has a responsibility to investigate and determine the issues defined in the terms of reference.  The proper discharge of that obligation will necessarily involve the attribution of responsibility for various acts of commission or omission.  The ascribing of responsibility as required is synonymous with attributing blame.

Admissibility  

3.6 The Committee of Inquiry was appointed “to conduct an inquiry” pursuant to s 47 Health & Disability Services Act 1993.  That section gives the Minister of Health or the Director-General of Health wide powers to appoint one or more persons to conduct an inquiry or investigation into  … the provision of health services.  The persons appointed to conduct the inquiry or investigation shall have the powers of a Commission under the Commissions of Inquiry Act 1908 if the Minister so directs.  Such a direction was made for this Committee of Inquiry.

3.7 The relevant provision of the Commissions of Inquiry Act 1908 is s4B which provides that “the [Committee] may receive as evidence any statement, document, information or matter that in its opinion may assist it to deal effectively with the subject of the inquiry, whether or not it would be admissible in a Court of law.”

3.8 It is submitted that the combined effect of ss 47 Health & Disability Services Act 1993 and s 4B Commissions of Inquiry Act 1908 is that an inquiry established pursuant to those provisions should not be inhibited by the rules of evidence applicable to court proceedings.  Section 47 refers to “an inquiry or investigation”.  The word “investigation” envisages an exercise involving the gathering of information irrespective of whether it might be legally admissible in a Court of law.  Section 4B Commissions of Inquiry Act refers to the receipt “as evidence” of “any … information or matter …”.

3.9 It is submitted that this analysis is supported by dicta contained in the advice of the Privy Council in Re Erebus Royal Commission: Air New Zealand Limited v Mahon [1983] NZLR 662 at p 671:

“The rules of natural justice that are germane to this appeal can, in their Lordships’ view, be reduced to those two that were referred to by the Court of Appeal in England in R v Deputy Industrial Injuries Commissioner, ex parte Moore [1965] 1 QB 456 at pp 488, 490, which was dealing with the exercise of an investigative jurisdiction, though one of a different kind from that which was being undertaken by the Judge inquiring into the Mt Erebus disaster.  The first rule is that the person making a finding in the exercise of such a jurisdiction must base his decision upon evidence that has some probative value in the sense described below.  The second rule is that he must listen fairly to any relevant evidence conflicting with the finding and any rational argument against the finding that a person represented at the inquiry, whose interests (including in that term career or reputation) may be adversely affected by it, may wish to place before him or would have so wished if he had been aware of the risk of the finding being made.

The technical rules of evidence applicable to civil or criminal litigation form no part of the rules of natural justice.  What is required by the first rule is that the decision to make the finding must be based upon some material that tends logically to show the existence of facts consistent with the finding and that the reasoning supportive of the finding, if it be disclosed, is not logically self-contradictory.”

3.10 The above statutory provisions which constitute the legal basis for the appointment of this Committee of Inquiry and for defining the manner in which it may conduct its inquiry, together with the statement of principle as defined by the Privy Council, give the Committee a wide discretion as to the material it will receive in order to make the necessary determinations to respond to the terms of reference.  Subject to the qualification that the weight to be attached to any material received is for the Committee, and bearing in mind that its determinations of fact must satisfy the requirements stipulated by the Privy Council, namely that any

“decision to make the finding must be based upon some material that tends logically to show the existence of facts consistent with the finding and that the reasoning supportive of the finding, if it be disclosed, is not logically self-contradictory”, 

this Committee, being an inquiry and not a court of law, has a discretion to receive whatever material it wishes, subject only to the principles already referred to, and relevance to the Terms of Reference.

3.11 It is submitted that the above principles are of relevance when considering both the scope of the terms of reference and the admissibility of material said to be of relevance to the terms of reference.

The Terms of Reference
3.12 The terms of reference (TOR) require that the Committee conduct an inquiry into the reading of abnormalities in cervical smears in the Gisborne region prior to March 1996.  TOR 1 requires the Committee to determine whether [prior to March 1996] there has been an unacceptable level of under-reporting in consequence of the mis-reading and/or mis-reporting of abnormalities in cervical smears in Gisborne.  In the event that TOR 1 is answered affirmatively the Committee must then proceed to identify the factors that are likely to have lead to that under-reporting – TOR 2.

3.13 TOR 4,5 & 6 relate to steps either already taken, or to be taken to address and ameliorate the risks of under reporting of abnormalities in cervical smears.  Reference is made to changes to legislation, professional practices, laboratory or other processes implemented by government or professional organizations.

3.14 These TOR are not linked temporally to TOR 1.  Therefore, it is appropriate and permissible for the Inquiry to look at professional practices as they occurred before, during and after the relevant period for the purpose of determining whether changes have already been made, or may still be required.

3.15 Unfortunately, from time to time the Committee ruled evidence inadmissible on the basis that the material sought to be adduced related to periods outside the relevant time – prior to March 1996.  It is submitted that where such material related to professional practices subsequent to March 1996 it was relevant and admissible.  As has been argued above, it could have been admitted in any event, with weight to be determined by the Committee.

4.
TERM OF REFERENCE 1 – HAS THERE BEEN AN UNACCEPTABLE LEVEL OF UNDER‑REPORTING?
4.1
As the Inquiry progressed, the expert evidence made it abundantly clear that "there has been an unacceptable level of under‑reporting in consequence of misreading and/or misreporting of abnormalities in cervical smears in the Gisborne region".

4.2
The initial results from the Sydney reread produced raw data which prima facie led to the conclusion that there had been considerable misreporting, consisting of both under-reporting and over-reporting by Dr Bottrill.  Dr Farnsworth’s report was produced to the Inquiry as part of the HFA’s report of 6 March 2000.  That report undertook some analysis of the Sydney results but at that stage no results from the colposcopy and histology work undertaken by the HFA was available. Although still incomplete, information providing correlations between cytology and histology results with the Sydney reread results became available not long before Dr Farnsworth gave evidence.  At about that time the results of the Du Rose directed study of other community laboratories also became available.  

4.3
The material in the Du Rose study indicated on a prima facie basis that Dr Bottrill was an ‘outlier’, providing some corroboration of the Sydney results.  On the basis of this material, some of the experts agreed that the question stated in Term of Reference One had been affirmatively established (Dr’s Tie & Teague, although Dr Teague expressed some reservations).

4.4
Professor Duggan reviewed the information from a number of tables in TM/HFA/0087 with Dr Farnsworth.  When that evidence was given, the significance of the results of the Sydney reread and the cytology histology correlation with those results and with the figures demonstrating the incidence of high grade (including cancer) abnormalities became clear. 

4.5
The transcript covering the important parts of the exchange between Dr Farnsworth and Professor Duggan is at B1848/18 to B1878/28.

4.6
Once the significance of the three indicators discussed with Professor Duggan became apparent, Dr Farnsworth expressed the opinion that on a ten-point scale, Dr Bottrill’s under-reporting rated as 8 out of 10 (B1869/12 – 1871/17).  Dr Wain expressed similar, possibly stronger, opinions (B1936/5-8, B1947/21 to 1951/24).  Dr Wain rated Dr Bottrill’s level of under-reporting at 10 and said that it was “as bad as it gets” and “completely unacceptable.”  Professor Skegg also expressed firm views about the comparisons between Dr Bottrill and the Sydney reread.  (B2294/10 & ff; B2297/16 & ff; B2298/19 & ff).  HE described the under-reporting as being at ‘a very substantial level’ and “unacceptable”. 

4.7
Although it could not be demonstrated quantitatively by Dr Farnsworth that the obvious abnormalities present in a large proportion of the smears read by the Sydney laboratory were present in smears misread by Dr Bottrill, on a common sense basis, that is a conclusion which is open to the Inquiry.  For reasons which are still not clear, Dr Bottrill was missing gross abnormalities that were there to be seen and should have been seen.  Dr Farnsworth hinted at the possibility that Dr Bottrill did not know how to read smears properly (B1824/23).  “I felt that perhaps an explanation was that there was some…lack of methodical process.” (B1824/23 – 1825/18; B1881/24 to 1883/7).  This was born out by Dr Bottrill himself when he acknowledged that the procedure for reading smears adopted by him could mean that he might miss cellular material (B3131/6-16).

4.8
On the totality of the evidence no other conclusion can be drawn but that there had been an unacceptable level of under-reporting by Dr Bottrill.

5.
TERM OF REFERENCE 2 - FACTORS THAT LED TO THIS UNDER‑REPORTING
5.1
In this part of the submission for the women affected, relevant factors pertaining to Dr Bottrill will be referred to.  Systemic and other issues arising under this term of reference will be dealt with by Mr Corkill.

No adequate training/experience

5.2
The evidence establishes that Dr Bottrill had no training in gynaecological cytology.  When he underwent his specialist training, cytology was in its infancy.   His association with the specialty at that stage involved looking at slides with a pathologist at one of the hospitals who was becoming interested in exfoliate cytology.  He undertook no formal training (B3985/17–25).    

5.3
After completing his training in pathology in 1959, Dr Bottrill came to New Zealand in 1960 where he practiced pathology at Whangarei hospital before coming to Gisborne in 1966 (B3086/20-24).  Until he arrived in Gisborne there was a 6 or 7 year period during which he did no cytology work.  Subsequently, although he completed his fellowship in 1993, this did not involve any specialist cytology training and Dr Bottrill never undertook any such training or courses in cytology.  He must be regarded as self-taught.

5.4
With this total lack of appropriate training or qualification, Dr Bottrill embarked on a career in Gisborne where he was responsible for reading the majority of cytology in the area as a primary screener.  The dangers of this were clearly spelt out by Dr’s McGoogan and Farnsworth who both referred to the need for specialised training to undertake such work.  By comparison, Dr Teague appeared to be less concerned and to have a more flexible approach to the degree of training required (Dr McGoogan
A1017/17 – 1021/7, Dr Teague B1250/26 – 1252/19; B1255/19 – 1256/23, Dr Farnsworth  B1880/9 – 1881/23; B1883/12-19 )


Lack of knowledge of appropriate screening method

5.5
See paragraph 4.7.


Failure to review patient’s earlier smears

5.6
It became apparent from the evidence of Janet Willson, that Dr Bottrill’s records enabling access to patient smear histories were seriously deficient.   This was confirmed by Dr Bottrill when he gave evidence (B3125/1 to B3126/6), where he acknowledged that he had no system to tell him whether or not he held a woman’s smear history over a period of years.  He did not appear to understand the point of keeping or accessing such records. (B3126/12 to B3129/15)

Chair:
Dr Bottrill, when you were reading smears for a patient, did you at all go back and look at their past history?

A:     No 


No accreditation, quality control or external quality assurance 

5.7
The undisputed evidence establishes that Dr Bottrill never took effective steps to achieve accreditation for his laboratory, despite growing awareness in the late 1980’s and early 1990’s in the profession, that accreditation, quality control and external quality assurance were all necessary processes to improve and monitor ongoing quality standards.  On the basis of various excuses and pre-conceived attitudes Dr Bottrill persistently refused to engage in any of these processes. 

5.8
Dr Bottrill’s real attitude to such issues first became apparent in his examination in chief (B3069/6-13) when he referred to quality control measures as “draconian.”  Despite the attempt in his brief of evidence to retract the acknowledgment he made in the High Court trial that he regarded these matters as a “modern fad”, his evidence before the Inquiry confirms that he indeed held such opinions at the time.  All the evidence indicates a determined disregard to embark on any procedures which would involve the review of his own competence.  His failure to open his mind to adopt these measures, considered essential by all his colleagues, betrays an arrogant and misplaced confidence in his own ability.

5.9
Dr Bottrill’s attitude to these matters just referred to can also be seen as a total failure on his part to consider the health and well being of his patients ahead of his own interests.  This is best exemplified by his explanation for his failure to follow the advice given by Dr Teague in 1995 to either get his laboratory accredited or send his cytology elsewhere.  When asked about that advice by his counsel he explained that one of the reasons why he did not do so was that  “cutting off” part of his laboratory service … “would detract from the goodwill, certainly” (B3068/14 –19; B3075/9 –27).

5.10
The advice he received was in the context of the complaint by Patient One which resulted in knowledge that he had made 4 errors.  Although Dr Teague failed to follow up on the advice he had given, the primary ethical responsibility rested with Dr Bottrill.  There is no hint in the evidence that he at any stage gave any consideration to his patients.  It appears that his primary concern was the sale of his practice and the price that he could achieve for it.  


Health

5.11 
Dr Bottrill has sought to attribute his shortcomings in the reading of cytology to his heart problems and the resulting surgery in 1990.  However, having regard to the serious deficiencies in his qualifications, training and screening methods, it would be appropriate for the Inquiry to conclude that his professional inadequacy was not health related.

6.
THE FALSE NEGATIVE SMEAR – THE MINDSET THAT SUCH ERRORS ARE JUSTIFIABLE AND DO NOT RAISE COMPETENCE ISSUES
6.1
One of the factors that resulted in Dr Bottrill’s under-reporting remaining undetected for so long was the adherence by other pathologists to the attitude that such mistakes were to be expected and were therefore acceptable, on the basis that their incidence fell within a recognised false negative rate in the reading of cervical smears.  This issue was the subject of detailed examination during the course of the hearings (Dr McGoogan A1081/12 –26,  A1092/17 to 1095/18, Cf Dr Teague B1289/14 – 23, B1299/1-27;  B1335/8-27 and B1336/14 to B1340/3).

6.2
The true relevance of the concept of “false negative” in the context of cervical smears is as a statistical tool for the measurement by comparison of the performance of one laboratory against another, or one primary screener, cytologist or pathologist against another, when the variables which might affect the comparison can be identified and reduced to a minimum.  It is a statistical tool or measure, which, in appropriate circumstances, can provide a basis for that sort of comparison.  

6.3
The evidence discloses an unhealthy readiness by pathologists to shelter behind comparative performance statistics and the fact that statistically, there will always be a proportion of false negative smears, as a basis for reassurance that lack of competence is not the underlying cause lying for the mis‑read smears.  Dr McGoogan’s evidence at A1081/12 -26 supports this view by analogy.  It is possible that statistics will indicate that a laboratory is performing acceptably when in fact it may not be.  In order to determine whether performance is truly within acceptable parameters, it is necessary to make a qualitative assessment of the smear reading i.e. positive predicative value.

6.4
The same approach applies to the false negative justification for misread smears.  A misread smear may be properly categorised as a false negative.  However, that cannot mean, by virtue of the fact that a certain percentage of false negative smears will occur in any group of smears, that the pathologist concerned should be exempt from an examination as to competence.  What is required is a qualitative assessment of the error involved with any given positive smear which is subsequently found to have been earlier read incorrectly as negative.

6.5
It is not an appropriate approach to point to apparent performance within statistical norms as a justification for mis-reading a smear or smears, without a qualitative assessment of the error being made.  Depending on the degree of abnormality, the pathologist responsible for the mis-reading may have his or her work appropriately described as incompetent, unacceptable, negligent or even grossly negligent.  When cause for suspicion arises, each slide must be looked at individually to see whether or not it was reasonable for the slide to have been read as negative.  If a group of competent cyto-screeners or pathologists would call the slide positive, with obvious abnormalities, then the earlier mis-read may be described as negligent. On the other hand, if it is agreed that the slide was difficult to interpret or the cells were difficult to detect and therefore easily missed, the error may not be one for which any blame would attach.

6.6
Dr Teague’s letter dated 14 August 1995 reporting the Cytology Review Panel results (CAT/RCPA/016 B1365/7 – 1366/12) to Dr Bottrill was falsely reassuring, and did nothing to alert even Dr Bottrill to the fact that a problem might exist with his accuracy.  The surrounding circumstances in which this letter was written, in terms of Dr Teague’s knowledge at the time, will be examined later in these submissions.

6.7
In August, 1995 Dr Bottrill’s errors, now known to be part of a pattern of significant unacceptable under-calling, were effectively dismissed as being inconsequential, on the basis that they fell within the range of what is acceptable, as an incidence of false negative reporting.  This approach by Dr Teague in 1995 is echoed later in the reasons advanced by him and Dr Tie to Ms Mellor as justification, along with other reasons, for the Royal College not supporting the decision by the HFA to arrange for a re-read of Dr Bottrill’s smears.

7.
THE LACK OF INTERNAL MORALITY

A breach of medical ethics

“The medical profession is often perceived as closing ranks in the face of any challenge so that the public cannot obtain redress or satisfaction when something goes wrong"
7.1
So begins Chapter 11 of "Practical Medical Ethics" written by three lecturers from the Otago Medical School in October 1991.  (Alistair Campbell, Grant Gillett & Gareth Jones).

7.2
The authors go in this chapter to say:

"Doctors can make mistakes for a number of reasons. Some mistakes in treating patients occur because the doctor does not know what he is doing, or cannot do it properly. These are both forms of incompetence, and they result in the doctor not conducting himself properly in his professional capacity. Other problems arise when the doctor does not take due care in some decision or treatment, and consequently delivers a substandard level of professional service.  This amounts to negligence.  A moral philosopher would be likely to regard the latter sin greater than the former because the incompetence seems to be more a lack of skill than a moral failing. But it is clear that in medicine we must consider first and foremost what impact a defect in care has on the patient, and it is also clear that practising in an incompetent and dangerous manner is just as reprehensible as practising carelessly.” 







[emphasis added]
7.3
It was submitted for Dr Bottrill during the hearing that he did not know he was incompetent.  That was putting it at its most favorable for him.  During the 80’s and 90’s there were significant advances in cervical cytology of which Dr Bottrill was aware.  There were developing interest and changing attitudes to ways of improving the practice of the specialty - accreditation, quality control, external quality assurance and continuing education.  Dr Bottrill’s alleged lack of insight into his own incompetence must be viewed against the background of his knowledge of these developments.  He knew that he had no formal training and his persistent refusal to participate in the processes already mentioned, (which might have educated him and then, potentially, given him some level of expertise) indicates a level of arrogance about his own ability for which he must accept responsibility.

7.4
Dr Bottrills’ attitude in this regard can be compared to the approach by Dr McGoogan at A1128/9 - 16:

CHAIR:  Perhaps if we could deal with it this way; Professor McGoogan,  if it turns out that Dr Bottrill who we know was practising on his own, doing the primary screening and reading approximately 5000 smears per year, if it turns out there was no external quality control applying to his laboratory what comment would you make on his professional practice ..... I would have expected a single practice pathologist working alone would have sought an external quality assurance programme to ensure his competence, if only to prove his competence



          [emphasis added]

7.5
It is now clear that Dr Bottrill began practicing cytology in Gisborne without appropriate formal training. (B3985/10-28).  In the 1990’s as the result of his bypass surgery, he recognized that his memory had deteriorated to the point where he abandoned one facet of his practice.  It is interesting to note that the area he abandoned was the one area where his work was subject to scrutiny by others.  During this period, despite his awareness of the growing recognition of the benefits of accreditation, he took no effective steps to participate in that process.  On any view of it, Dr Bottrill’s attitude towards the most basic standards of quality control and quality assurance showed an indifference to patient safety. (B3083/12 to B3084/9)

7.6
His various colleagues at Tairawhiti Health must have known this.  As time progressed, others had sufficient information such that they should have been put on notice or at least suspected.  These colleagues turned a blind eye towards Dr Bottrill’s failings, despite the obvious risks for his patients.  They put Dr Bottrill’s reputation ahead of patient safety.  When confronted with evidence pointing to his lack of competence in the mid 1990’s, the Royal College through its agent Dr Teague failed to act in the best interests of the women concerned.

7.7
By the end of the 1980's it was generally accepted that primary screening should be left to those with the necessary specialist training.  It was rare for pathologists to act as primary screeners. 

(i)
Dr McGoogan confirmed this and indicated that despite all her extensive knowledge in the area she would not consider herself competent to primary screen. (A1161/25 – 1162/9)

(ii)
Dr Farnsworth said that although she was technically competent to primary screen, it was an exacting process, which she chose not to become involved. She added there was only one other pathologist in the whole of Australia who had undertaken the necessary additional training and who was competent to carry out the task. (B1880/9 - 28)

(iii)
Dr Teague also agreed that he did not consider himself capable of being a primary screener. (B1510/14 – B1511/22)

7.8
A number of pathologists knew of the circumstances in which Dr Bottrill was reading cervical smears.  The successive pathologists at Tairawhiti Health Care knew, as did Dr Teague.  They knew he was the sole pathologist in his laboratory, reading smears without the assistance of a primary screener and practising in isolation.  It was also known that his laboratory was not accredited and that he did not participate in any external quality assurance programme.  Despite all this, no one felt it necessary to question patient safety in the Tairawhiti region.

7.9
Dr McGoogan noted "it would be extremely difficult and would require exceptional measures to be put in place by the individual pathologist to ensure competence and a quality service" (A1016/19-24)

7.10
Dr Teague said he was aware Dr Bottrill was practicing on his own with no primary screener from the late 1980's (B1231/18 – 1232/7)

7.11
Dr Linehan acknowledged, "it is dangerous for a pathologist to work in professional isolation and extremely difficult, if not impossible to run a small laboratory in complete isolation and still achieve acceptable levels of quality and professional service." (Brief page 68)
7.12
Dr Medley agreed that a pathologist working on his own doing primary screening "is in a risky position that might put women at risk" (B2688/6 -14)
7.13
Dr Farnsworth believed that a pathologist would be running an enormous risk of failure if he or she did not adhere to quality processes.  She went on to agree that in Dr Bottrill’s case this had put women at risk (B1884/18 – 1885/9).


Internal Morality

7.14
Two articles by Professor Charlotte Paul were put to various witnesses:

(i)
British Medical Journal Volume 297 August 1988 (KJT/MCNZ/20)

(ii)
British Medical Journal Volume 320 February 2000 (KJT/MCNZ/19)

7.15
These articles focus on the Cartwright inquiry into events at National Women’s, as illustrating the circumstances in which the conduct of various health professionals came under scrutiny.  The first article refers in detail to the events at National Women’s demonstrating the failure of certain health professionals to monitor the actions of some of their number.  

7.16
In the second article Professor Paul defined ‘internal morality’ as follows:

“Henk ten Have has described internal morality as those values, norms and rules that are intrinsic to the practice of medicine.  Internal morality arises from within a community of practitioners – doctors, nurses, teachers,  – as it is based on how one should behave in ones daily work.  These are shared values that are learnt from one and other and may or may not be written down.  External morality is the view from outside, reflecting the ethos of the wider society”. 

7.17
The article proceeds to examine four themes, which Professor Paul contends were played out during the Cartwright Inquiry.  She then articulates a number of conclusions (page 502): -

(i)
‘The operation of an internal morality was ignored in the making of policy after the Cartwright Inquiry.  The external controls, designed as if they had the whole task of regulating the moral conduct of doctors, have been clumsy and unsatisfactory as could have been expected…”

(ii)
‘Neglect of the importance of internal morality is widespread, despite all sorts of evidence of its vital functions…”

(iii)
‘There needs to be a place for both internal and external morality and an effort to understand their connection.  In New Zealand we face the danger of reducing one set of norms and values to another, so that there is only external morality…There is a special danger for trust, complex regulations can dis-empower those forced to observe them.  If they accept they cannot be trusted there is a risk they will become less trustworthy and obey the letter of the law only.  Arguments for professional self-regulation rely on the notion that trustworthiness is enhanced by the self-respect accompanying ownership of professional standards.’
7.18
In Professor Paul’s conclusions in her first article (KJT/MCNZ/ 20) she refers to two authors (McIntyre and Popper) calling “For a new ethics to allow the profession to acknowledge and deal with error.  They recommend a new critical attitude in medicine to ones own work and that of others.  But this requires tolerance; and ‘in the search for mistakes there should be no denigration of others.’ Condemnation would then be properly reserved for those who sort to cover up error.”

7.19
The evidence heard by this enquiry illustrates that the ability of some health professionals to exercise appropriate internal morality, to ‘acknowledge and deal with error’ has not improved.  Regrettably, the lessons of Cartwright have not been learned.  

7.20
It is submitted that the conduct of three pathologists in particular, each of whom gave evidence to the enquiry, displayed features which can properly be characterized as showing a lack of internal morality


Dr Tie

7.21
The above criticism is illustrated by the statements made by Doctor Tie in the Royal College's New Zealand newsletter. (AT/RCPA/001).  In his column “The Tie Line” he stated:

(i)
“In the media, initial scaremongering gave way to a desperate hunt for the responsible body, only to find that there did not seem to be one.” 

(ii)
“The Health Funding Authority in damage control mode took ad hoc advice in the absence of established professional links in pathology, and after a few days of seeking the College’s and others’ advice, eventually appointed an independent group to recommend an independent course of action to reassure the public”

(iii)
“An Alliance politician thought she had stumbled on another National Women’s inquiry.”

(iv)
“What has surprised me is the number of people who seemed to have swallowed the media noise and jumped to the conclusion that Dr Bottrill was incompetent.”

(v)
“My view of the HFA response is that they have gone for overkill in reviewing, despite which, they are unlikely to obtain data which will allow a fair judgment of Dr Bottrill’s practice, particularly given the problem of reviewing yesterday’s work by today’s standards.”

7.22
There is implicit in all the above comments a criticism directed at the source of any suggestions that Dr Bottrill’s competence should be questioned or that his work should be reviewed.  Dr Tie’s attitude is to be contrasted with the 1995 GMC guidelines “Good Medical Practice, which “set out clearly the duty doctors owe to protect all patients when a colleague’s conduct, performance or health is a threat to them.” (Refer Professor Paul article KJT/MCNZ/019 page 502.)

The criticism is made, not on the basis that subsequent events have proved Dr Tie wrong, but rather because of his attitude of refusing to consider that there may be, in the interests of the patients, a proper basis for making inquiry.

7.23
Dr Jones regarded Dr Tie’s attitude as displaying “misplaced loyalty” and he explained what he meant by this in cross-examination. (B1575/20 - 25, B1582/22 to B1585/22) 

Dr Teague

7.24
Dr Teague’s knowledge of the circumstances in which Dr Bottrill practised was as follows:


(i)
In the late 80’s and early 1990’s he knew that Dr Bottrill was a sole practitioner, the primary screener, isolated from peers, reading a small number of slides per annum, not accredited, and not participating in the College or any other EQA programmes. (B1231/18 - 1232/17)

(ii)
That Dr Bottrill’s community laboratory was reading a significant proportion of the cytology smears in the Gisborne area. (B1235/4 - 8)

(iii)
In 1995 Dr Teague became aware that 4 smears from the same patient had been misread by Dr Bottrill. (B1299/1-4, B1300/23 – 1301/2, B1304/4 -1305/9) He did not think this was significant. This view should be contrasted with that of Dr Wain – 3-6 misread smears in one patient was ‘unlucky and uncommon” and “almost unbelievable” (B1940/1-24).

(iv)
In 1995, Dr Teague knew that Dr Bottrill was still not accredited, and he was unaware of changes to his method of practice.  He also at that stage knew of Patient One’s complaint. (B1300/10 – 1302/11) 

7.25
Despite his knowledge of the above facts, Dr Teague took no steps himself to enquire about Dr Bottrill’s competence.  Although he was aware of Patient One’s complaint to ACC, that body had no power to look beyond the circumstances of the complaint received to investigate competence generally.  No consideration was given to the welfare of the women potentially affected by Dr Bottrill’s practices.

7.26
In July 1995, Dr Teague, at Dr Bottrill’s request organized the review of Patient One’s 4 smears, by the Cytology Review Panel.  Dr Teague had been responsible for setting up this panel with the approval of ACL and the Royal College.  However, the nature of its reporting processes is such that there is no qualitative assessment of any misreads which come to its notice.  Dr Teague cannot be criticised on that account. However, as events have proved, the manner in which the review panel reports errors fails to address potential harm, not only to that patient but to others whose slides might have been misread (or others whose slides will be misread in the future) by the pathologist whose work is being examined. 

7.27
The nature of Dr Teague’s reporting letter to Dr Bottrill dated 14 August 1995, (CAT/RCPA/0016) illustrates the shortcomings just mentioned.  It’s terms minimized the significance of the errors and it’s tone was exculpatory. It exemplifies the prevailing mindset that misread cervical smears are a statistical fact of life to be expected in any screening process, and ignores the possibility that lack of competence might be an operative cause. 

7.28
When Dr Teague’s response was put to Dr Farnsworth, her view was that it was the duty of a pathologist to take some action for the sake of the patients involved. (B1804/1 – 1807/14)

MR GRIEVE:   Dr Teague said as I understand his evidence when he got this request for the review he learned that Dr Bottrill was not TELARC accredited and he gave him two pieces of advice.  One that he should consider sending his cytology out for review elsewhere and secondly that he should get TELARC accredited.  The next stage is the review panel results arrive and the report, this letter is sent to Dr Bottrill.  Those are the circumstances.  Does any of that additional information effect the answer you have given?

A:   
Additionally one would follow it up.  One would wait to see the response of that particular laboratory. I think it would be very difficult and we're talking about someone in not my position, but someone who is saying particularly interested in quality and cervical screening.  If I knew of that and nothing then happened, I would be very concerned for the women.  Again that's the bottom line is that the women who chose to have a pap smear need to be - I would be very concerned for them and therefore would have to probably do something more but as I say I don't know what was done but yes I've already said that I would not be able to rest personally in this situation I if I knew about something like that in Australia.

7.29
Notwithstanding his earlier advice to Dr Bottrill to send his cytology out, at no stage did Dr Teague follow up this suggestion.  His explanation for this failure was that he thought the matter was under review via the disciplinary process.  That did not in fact occur for approximately 2 years (B1300/10-14; B1307/9-27).  

7.30
Among his New Zealand peers, Dr Teague was in a special position, by virtue of his interest and experience in pursuing all avenues relevant to the improvement of cytology in New Zealand, to recognise the warning signs and to act upon them. It is for this failure that Dr Teague must accept responsibility.

7.31
In October 1998, while preparing for the forthcoming High Court trial in which he was to give expert evidence for Dr Bottrill, Dr Teague became aware of another patient whose slides had been misread by Dr Bottrill.  Upon being telephoned by a Gisborne GP, Dr Smale, he made enquiries with Hamilton Medlab and was told that one of the slides was as ‘malignant as hell”

(B1316/12 to 1317/7)

Q:   
So you then telephoned the Hamilton laboratory didn't you?

A:   
Yes I did.

Q:   
And were you told then that they had reviewed two smears that had earlier been read by Dr Bottrill?

A:   
No I spoke to the acting medical director of that laboratory at the time who was not a.

Q:   
Who was that?

A:   
Dr Becker I think.  And I said I had been rung by a Gisborne GP concerning a case, because I didn't know how many slides were involved, and I said did he know anything about it.  He said yes he had heard about the case and he said that it had been reported as malignant and that I believed that, in fact I recommended to him, that the slide should be reported using normal Bethesda terminology, because I think the terminology used was as malignant as hell.  I said has the slide been examined by a pathologist or cytopathologist and he said I don't know, I don't think so.  So I said it should be examined by a pathologist and it should be reported formally.  I then went through the review process and it's availability if they decided that the original diagnosis was in doubt.

Q:   
So did Dr Becker tell you that he had in fact reported orally to Dr Smale that there were significant misreads of these two smears.

A:   
I didn't get the impression that it was actually Dr Becker that had reported it but it may have been.  He is not a cytopathologist or an Anatomic pathologist.

7.32
As a result of this information Dr Teague telephoned Mr Hodson’s chambers to advise of the situation.  The inference must be that he was concerned at the implications, namely that another patient’s smears had been misread when a malignancy was present.  Beyond that step Dr Teague did nothing.  Knowledge of this additional fact meant that Dr Teague was aware of not one but two cases where women who had smears read as normal by Dr Bottrill went on to develop cervical cancer. 

7.33
 It is simply not good enough for Dr Teague to attempt to excuse himself by saying that his action in bringing the matter to the attention of Dr Bottrill’s counsel discharged his obligation to consider the potential for danger to other women in the locality served by Dr Bottrill (Brief para 26.8).  Counsel for Dr Bottrill had their own ethical obligations to consider, which required them to act according to Dr Bottrill’s instructions and in his best interests.  They were obliged to keep such information confidential.  Any suggestion that by passing information adverse to Dr Bottrill to his counsel discharged Dr Teague’s obligation to consider the health and safety of those women potentially affected by Dr Bottrill’s incompetence is simply not tenable.  

7.34
By this time, Dr Teague had sufficient knowledge to have required action.  Instead of taking appropriate steps, for example discussing the matter with Dr Linehan who had taken over Dr Bottrill’s laboratory, or notifying appropriate authorities such as the HFA and the Health & Disabilities Commissioner, his focus remained on the defence of Dr Bottrill.

7.35
This failure to put the interests of women first continued unchanged.  Dr Teague gave evidence as part of Dr Bottrill’s defence team in March 1999, and in April 1999, along with Dr Tie, he met Tracey Mellor on behalf of the Royal College and supported the view that the available evidence did not warrant the re-read proposed by the HFA. 

7.36
To summarise, it cannot be disputed that in August 1995 Dr Teague knew of most, if not all, of the ‘warning sign’ circumstances in which Dr Bottrill was practising cytology – in particular, in addition to being a sole practitioner, the laboratory was not accredited and Dr Bottrill did not participate in any external quality assurance programme.  Dr Teague also knew of the 4 misreads.  The fact of 4 misreads in the one patient was of no significance to him, contrary to the opinion expressed by Dr Wain.  Given Dr Teague’s significant involvement in promoting the standard of cytological reporting in New Zealand, one would have expected that the facts outlined above would have alerted him to at least the potential for a problem – a problem that has now been demonstrated to be of great significance.  

7.37
Why was Dr Teague not alerted by these facts?  It has been said on his behalf that the allegations of early knowledge of the Gisborne situation and failure to act are “untrue” and “frankly offensive”  (B1100/1-12).  To the contrary, while it is no doubt correct that Dr Teague was unaware of the extent of the Gisborne problem, the facts referred to demonstrate that he had the means of knowledge had he chosen heed the warning signs.

7.38
He adopted an approach to the facts pointing to Dr Bottrill’s incompetence which can be described as ‘Nelsonian blindness’- shutting his eyes to the obvious.  His mindset predisposed him to be more concerned about the collegiality considerations of seeking to protect a fellow doctor and colleague rather than putting the interests of the health and well-being of patients to the forefront of his consideration. 

7.39
It is not suggested that Dr Teague had actual knowledge of either Dr Bottrill’s now proved incompetence or of the down stream effects of that incompetence upon the women of Tairawhiti.  But it is alleged that the signs were there to be seen, had he chosen to look objectively at the facts which were presenting themselves to him.

Dr Linehan

7.40
When Dr Linehan completed the purchase of Dr Bottrill's laboratory in March 1996, he knew not only that the laboratory was not Telarc accredited but also that in general it was sub-standard and would require a significant effort to meet accreditation standards.  He also knew that Dr Bottrill was practicing as a sole cytopathologist in the laboratory without the assistance of a cyto-screener.  He must have known therefore that Dr Bottrill was acting as a primary screener. 

7.41
This knowledge is either established by, or can be inferred from the following references: -

(i)
The Medlab Hamilton quality manager had indicated that the laboratory needed to be moved from the 60's to the 90's.  Dr Linehan's attempt to explain away this statement defies credulity.

(ii)
It was dangerous for a pathologist to work in professional isolation (Brief Para 69, B2981/8-2982/8)

(iii)
There was a considerable amount of work to be done in order to achieve accreditation... given the virtually non-existent documentation (Brief Para 22, B2999/6 - 18)

7.42
Dr Linehan’s brief of evidence discloses a long association with Telarc and considerable involvement with the Ethics Committee of the New Zealand Medical Association. If any pathologist could be expected to be familiar with the ethical obligations relevant to the practice of cytopathology, it would be Dr Linehan.  Consistent with that, his brief of evidence contains statements about the practice of cytology, which would be expected from a pathologist with that background.  He refers in detail to the advantages and necessity of accreditation, and in strong terms, to the dangers of practising as a sole pathologist.  

7.43
However, the comparison between the forthright statements in his brief of evidence and the evasiveness of his answers in cross-examination was both notable and surprising.  He appeared to go to great lengths to defend Dr Bottrill and the state of the Gisborne laboratory.  When asked about the report by Greg Warren (contained in his Supplementary exhibits at page 85), which referred to the work necessary to bring the laboratory from the 60’s to the 90’s, Dr Linehan sought to ascribe a meaning to that remark which plainly defies belief (B2844/2 to B2847/15).  See also his comment on the state of the laboratory work surfaces criticised by Mr Walker from IANZ (B2847/17 – 23). 

7.44
When Dr Linehan reappeared at the enquiry under subpoena on Saturday 4 August 2000, his evidence displayed not only arrogance but also an uncooperative attitude bordering on obstruction of the Committee of Inquiry.  He knew from his earlier appearance before the Committee that information was required from a cytopathologist from Hamilton Medlab.  He was in the witness box when there was discussion with the Committee about the identity of an appropriate witness (B2862/1-25).  When he reappeared he knew that the other witness subpoenaed was unable to attend because of ill health.  Dr Linehan continued to take refuge behind the fact that he was not an expert cytopathologist and failed to either cooperate by arranging the attendance of an appropriate expert from his organization or by at least taking expert advice himself from a cytopathologist so that he could answer questions appropriately (B3795/16-23, B3800/12 to B3801/10,  B3807/22 to B3808/3, B3808/22 to B3809/23) 

7.45
Given the apparent about face in Dr Linehan’s testimony indicating a desire to protect Dr Bottrill wherever possible, the question must be asked - why or to what end?  Possible explanations might be: -

(i)
Collegiality – a desire not to unnecessarily criticise a colleague.

(bii
The desire to preserve the goodwill and/or the customer base of the Gisborne laboratory by protecting Dr Bottrill's reputation. 

(iii)
The realization early in his evidence that his own laboratory could face criticism for abdicating its responsibilities to Gisborne women by failing to institute the necessary procedures to enable the routine ‘look back’ of smears to take place.

The failure to catalogue Gisborne slides to facilitate ‘look back’

7.46
It quickly became apparent from Dr Linehan’s evidence that at no stage subsequent to Hamilton Medlab’s purchase of Gisborne Laboratory in March 1996 were any steps taken to catalogue or otherwise incorporate the Gisborne historical slides into Hamilton Medlab’s records and/or computer database.  

7.47
The evidence clearly establishes that Dr Linehan regarded the effort which would have been required to undertake that work as logistically ‘an almost impossible task to do, impossible on a mass scale.’ (B2848/12 to B2849/2)

7.48
Dr Linehan was well aware of the normal laboratory practice of looking back on a women’s previous smear reports, and if necessary, reviewing the slide whenever a subsequent smear is reported as an abnormality.  The evidence also discloses that this procedure was blatantly disregarded for the stated reason that it was logistically impossible - for which phrase read ‘too expensive’ and inconsistent with Dr Linehan’s commercial imperatives.  


The references below support the above submission.

(i)
B2849/16 to B2850/20 (Gisborne manual system, did not work for Hamilton Medlab)

(ii)
B2852/11-17 (normal practice to lookup previous results)

(iii)
2854/9 to B2855/6 (Gisborne slides not being accessed for logistical reasons)

(iv)
B2863/14 to B2864/13 (Medlab Hamilton’s practice - ‘hopefully’ slides and other material would be catalogued if feasible)

(v)
2866/4 to B2868/22 (acknowledges necessity to look back on earlier cytology: disputes Gisborne women receiving less than optimal service because ‘look back’ has no relevance to diagnosing current smear.)

(vi)
B2874/6-26 (Hamilton Medlab’s internal slide audits for cytology – were Gisborne slides included?) 

(vii)
B2973/20 to B2976/14 (acknowledges possibility that if Hamilton Medlab had examined Gisborne statistics, the tragedy might have been discovered earlier.)

(viii)
B3801/12-22 (Medlab Hamilton statistics 168 High Grade abnormalities – query whether Gisborne requested to locate the relevant slide histories.)

(ix)
B3801/24 to B3805/26 (recommendations for treatment based on previous smear history with regard to 7,127 low grade smears.)

(x)
B3806/19 to 3809/24 (detail of alleged logistical difficulties in amalgamating records traversed.)


7.49
The last two transcript references above establish that not only did Dr Linehan’s Hamilton laboratory ignore the look back procedure for high grade abnormal smears from Gisborne women (which could and should have been carried out), but also that there were 7,127 women reported as having low grade abnormalities.  For those women of that group who were on the register, it would indeed have been possible to access their previous smear history.  For an indeterminate number from that group who were not on the register, the recommendations for treatment, which should have been determined by a review of any previous smears, were not based upon any look back.  This was contrary to a specific recommendation in the Bethesda Code.   


7.50
Janet Wilson, who stayed on as laboratory manager after the sale to Hamilton Medlab, confirmed that after the sale there were a minimal number of requests from Medlab Hamilton for slides held at Gisborne (B2942/5-19, and B2964/8-13).

7.51
When faced with the contention that procedures should have been instituted to facilitate ‘look back’ Dr Linehan sought to deflect criticism by maintaining that the ‘look back’ was not necessary for the diagnosis of a current smear.  He was forced to acknowledge the error of that stance, but despite that, he would not agree that the women of Gisborne were receiving a less than optimal service from his laboratory (B2975/22 to B2976/14; B2866/4 to B2868/22).
7.52
For a pathologist of Dr Linehan’s supposed standing, and having regard to his advocacy of accreditation and ethical standards, it is astounding that as head of Hamilton Medlab with the undoubted power to implement appropriate procedures had he chosen to do so, he countenanced such shortcomings in his own laboratory which directly affected Gisborne women.  This conduct warrants strong criticism from the Committee of Inquiry.  Had these procedures been instituted as they should have been, it is likely that the Gisborne tragedy would have been discovered much sooner, very likely part way through 1996.   (B2973/20 to B2974/4)

“MR GRIEVE:   What I’m suggesting to you Dr Linehan is that if at some point in 1996 Hamilton laboratory had requested, upon finding high grade smears in some Gisborne women, a review of the slides held at Gisborne in respect of that woman and found there to have been false negatives something might have been done about this Gisborne tragedy much earlier;  what do you say to that?

A:    That’s possible, and it would also apply to any other laboratory that was reading smears from Gisborne women at the time, including Tairawhiti hospital and any laboratory that they sent the slides to.  In terms of the red flags that Dr Duncan mentioned I believe that if sufficient number had been reviewed in this way that could well have occurred.    It was clearly not common practice for that happen at any of the laboratories  involved.”

7.53
Had that occurred there is no doubt that lives would have been saved.

8.
WHY WAS THE FACT OF DR BOTTRILL’S SIGNIFICANT UNDER-REPORTING NOT DETECTED SOONER.
8.1
The totality of the evidence before the Inquiry discloses the existence of a number of significant systemic defects which had the undoubted effect of inhibiting the timely discovery of Dr Bottrill’s shortcomings in cervical smear reporting.  These issues have been addressed in Mr Corkill’s submission.

8.2
In the context of a system which had a number of serious shortcomings, Dr Bottrill’s own failures (which should have been discovered), were permitted to continue unabated.  We have already referred to his intransigent attitude to any processes which involved general peer review – accreditation, quality control and external quality assurance.  The system permitted him to continue to practice without those checks and balances regarded as essential at the relevant time by the vast majority of his professional colleagues.  Add to this the mindset relating to the “the false negative rate”, and it can be seen that there was nothing or no-one to ‘ look over his shoulder” and question his practices.

8.3
In this regard, the question must be posed – what were the other health professionals involved in treating women in the Tairawhiti area doing to question smear reports inconsistent with symptoms?  Mr Corkill has referred to questions being raised by some at an early stage.  One is left with an uncomfortable feeling that in this regard, there is a void in the evidence.  Why did the “coal face” health professionals not realize earlier that something was amiss?  Why were questions not asked?  These health professionals should have provided a measure of peer review, albeit at a different level from the type of peer review involved in quality control and external quality assurance.

8.4
The fact of the high rate of cervical cancer in the Tairawhiti region is now well known.  It certainly concerned Dr Van De Mark to the point that she made public comment about it.  She was the only medical practitioner from the area who gave evidence. Although a specialist gynaecologist, her evidence was that she did not review a patient’s earlier smear history and it did not occur to her that the smears may have been incorrectly reported.

8.5
The medical histories provided to the committee suggested that the common clinical practice was to view smear reports as diagnostic of the disease:

(i)
See patient 1 ‑ clinical symptoms - sent for smear not immediate referral (noted page 27)

(ii)
See patient 4 ‑ clinical symptoms noted from 10 April 1996, and again on 4 October 1996, not referred,

(iii)
See patient 7 ‑ clinical symptoms noted but no referral.

(iv)
See patient 9 Clinical symptoms noted and sent for repeat smear but no referral.

8.6
As the above evidence demonstrates, the Gisborne medical practitioners should have concluded from subsequent clinically detected cancers that earlier negative smear results were incorrect. (e.g. patient 9 – when it was known she had had 3 normal smears in 8 years (1988-1996) when she was diagnosed with cervical cancer in 1996.)

8.7
There were other pathologists who must have been aware from their knowledge of the circumstances in which Dr Bottrill worked – his process shortcomings – who should have been asking questions.  We are referring here to those pathologists who worked in Tairawhiti during the relevant period and with whom Dr Bottrill had some degree of professional association.

8.8
In any profession, ‘whistle blowing’ has obvious problems.  However, in the medical profession, the failure to appropriately monitor shortcomings of practice in one’s colleagues, threatens lives and the health and safety of the public. These issues were traversed in detail in the Cartwright Inquiry and the ensuing Report.  We have already referred at length to the ‘false negative’ issue.  Although a statistical fact, it provided a convenient explanation, which enabled demonstrated error to be ignored.  

8.9
By August 1995 Dr Teague was aware of the 4 patient one misreads (of varying degrees); we have already submitted above that he had specific knowledge of important shortcomings in Dr Bottrill’s mode of practice.  In early 1996 Dr Linehan had similar knowledge (although not the detail of patient one’s case).  Had they acted at the time with patient safety at the forefront of their minds, in accordance with their ethical obligations, the facts as now revealed may have been discovered at least 3 years earlier.

9.
HOW SHOULD THE WRONGS DONE BE ADDRESSED?

Compensation

9.1
The Inquiry team sought, from the 20 women affected who gave evidence, both their medical and accident compensation records.  These records show that in most cases, despite ACC being granted, very little compensation (in some cases none) was paid.  The Committee has the authority (Term of reference 7) to comment on any other issue it believes to be of particular relevance.  The Inquiry has also been asked to make recommendations as to any future action (Term of reference 8).  We submit that the Committee should use these powers to urge the Government to consider an appropriate method of compensating all those women who establish bona fide claims.  Many of these women have suffered needlessly and are left with a legacy of ongoing prejudice to their continuing good health.  In many cases the extent of the pain and suffering involved is considerable.

9.2
Patient one in this context deserves special mention, given the financial and emotional burden she has born and continues to bear in this case. [see exhibit of financial losses]

9.3
Mr Corkill will be addressing in detail recommendations which should be made by the Committee of Inquiry pursuant to TOR 8. 

………………………………………………….

Stuart Grieve QC / Antonia Fisher

Counsel for Women Affected

Date:
12 September 2000

