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 FRIDAY 29 SEPTEMBER 2000

THE HEARING RESUMED AT 10.05 A.M.

[First  few seconds of hearing inaudible]

MR MURRAY:    It looks quite succinct.  It’s a three page document, if I could hand it up and quietly hope that it meets Professor Duggan’s requirements, but it does look very succinct.

CHAIR:   Mr Murray we can proceed.

MR MURRAY:    Yes, all right.

CHAIR:   Should we give this an exhibit number?

MR MURRAY:    Yes, it probably should have the Tracy Mellor exhibit series.   [TM/HFA/101]

MRS SCHOLTENS:    Basically what I want to cover if possible today is there are some evidence references that I’d just like to add in to the submission that you have, discuss the structure and nature of the advice that came out of the early review and expert committees, but really briefly, because I've put most of what we want to say about that in the written submission.   There are just a number of brief points to be made in response to some of the things that have been said and then I would like to finish with the sort of who, what, how analysis that I referred to before, which is going through each of the 6 guidelines and just summarising what we say happened in relation to each of those and why it happened..

CHAIR:   Yes, right.   I think because of time, if you do that, we’ll probably not ask any questions unless there's something that’s sort of glaring that we are concerned about.   And what I've decided to do is, in view of the fact that all the other submissions have been taken as read so you've had the opportunity to read them, any critical material that’s likely to be said of the Ministry will be said in those submissions.  It’s not a situation, I can't imagine, where the committee is going to come up with an idea that no-one else has presented to you.

MRS SCHOLTENS:    Yes.

CHAIR:   So that if we were to adopt any criticisms they would be criticisms that you are well aware of, in the sense that they’ve been covered in the evidence, they're in other people’s submissions.  In a sense, I leave it to you to take those criticisms on board and where you want to respond to do them do so.

MRS SCHOLTENS:    Yes, and on that point there are a couple that have obviously been emphasised in the course of the last 2 weeks which I can deal with now.  Certainly, there's such a raft of material that is critical of the Ministry which I would appreciate an opportunity to sort the wheat from the chaff and just do a brief note on those for you as soon as possible.

CHAIR:   Certainly.   How much time do you need?

MRS SCHOLTENS:    There's a lot of work left to do – that’s a small part of it.   Perhaps when we get near the end of the day today would it be appropriate for Mr Murray to address you on that because we have discussed this and it’s sort of dependent on the both of us getting our acts together.

CHAIR:   Yes, no that’s all right.   Obviously it’s easier to start writing a report once you've actually sat down, read everything, thought about it, and we've discussed it amongst ourselves, rather than to start writing while you're thinking.   Therefore, the sooner we've got everything in, and of course your response to these criticisms is important, it gives us time to think about it or digest it, work out what we accept, what we don't accept from various parties in terms of their submissions on inferences to be drawn from the facts, and then start writing.

MRS SCHOLTENS:    Yes, I appreciate that.   I think to a large extent the view that the Ministry puts on history, if you like, is pretty clearly, I hope, set out in the submission.

CHAIR:   Yes.

MRS SCHOLTENS:    And obviously there are differences on that, so it doesn't seem to me that we will be wanting to highlight the differences for you, ma'am, in the other submissions.   We’d just say, “Well, there's a dispute here” and we rely really on the documents and what you've been told by the people there at the time.

CHAIR:   Right.

MRS SCHOLTENS:    Now the review committee which was set up in September 89, referred to in the submission at p69, paragraph 226, I suppose the significance of this particular committee to where we've ended up now, it seems to me, is to demonstrate the environment in which this programme was launched, and in particular the obvious pressure to do something and do it quickly with the Cartwright Report in late 88 and an election coming up in 1990.   The Minster’s memorandum to the Director General is quoted fairly extensively in paragraph 226, and you can see that she's concerned about too much emphasis being placed on the register and the computer at the expense of developing smeartaking programmes – the sort of thing which we call the front end, which it’s pretty clear is where a lot of the effort went.  There's another interesting perspective on the political pressures applying at the time.   In Marie Leonard’s 1991 paper, which I think Mr Kirton put in XXN to Dr Boyd, if I could just ask you to note it in the margin there, it’s Boyd Exhibit 38.

CHAIR:   What paragraph should I note it against?

MRS SCHOLTENS:    The Minister’s views in particular are discussed at pp84 to 87.  I'm suggesting you add this to my paragraph 226.   Her conclusions, in particular, perhaps, on pp88 and 89.   Now she was a member of the review committee and a programme manager in one of the regions and later became the Chair of the advisory committee, the CSAC, after Ms Marshall stood down.  Perhaps without taking you to that document, it’s quite a thick one, if I could just read you her concluding paragraphs:   “It is ironic that the Cartwright Inquiry which was responsible for catapulting the cervical screening programme onto to the government’s agenda was also in an indirect way the cause of its difficulties”.   Now this is 1991 she was saying this, ma'am.   “Without the inquiry there may never have been an organised screening programme in New Zealand, but once the Ministerial deadline was imposed and accepted all else was subjugated to it.   New Zealand does have a National Cervical Screening Programme but it does not currently meet the internationally accepted requirements for an ideal programme.   It is therefore unlikely to achieve the reduction in incidence and mortality quoted from successful overseas programmes, and stated in the aim of this programme, unless the issues of opt-in registration, the establishment of an updateable list of the target population and the inclusion of histology results are addressed.”   And then she says, “The development and implementation of the National Cervical Screening Programme is an example of haphazard policy-making and the effect this can have on implementation.   The imposition of an unrealistic deadline on policy development is also well demonstrated.”

Now you heard from Gill Grew that when she came on as national co-ordinator in mid-90 there was a lot to do but her priorities, as far as she understood them, was the opt-on and the histology.   And those were the matters that she saw as priorities.   That seems to me to be reasonably consistent.   If you read the Ministerial review, the expert advice, very high emphasis on the front end, but apart from that, the opt-on and the histology onto the register, both of which were pretty big tasks.

CHAIR:   I must say I didn't read the advice that way.  I read it as pointing out the necessity for the other things as well to be done, a sort of recognition that we are moving down the track where we are obviously not in the ideal world and we can't get it all in place at once but we really do have to make sure that we can the balance of it in place promptly.   That’s how I read those reports.

MRS SCHOLTENS:    Yes.  I submit, though, that there were some clear priorities coming through and it can be seen that standards for laboratories fell way down the agenda, and I develop that in the submission.  The expert group itself was happy to leave that to CALC and the department to develop criteria, whereas they had developed criteria and standards and a lot of other aspects of the screening pathway.

CHAIR:   Wasn’t that because it wasn’t their job to do laboratories?   My understanding was that the way the advisory groups had been set up CALC was set up to do laboratories.  I heard from, I think it was either Dr Cox or Ms Marshall, that the feeling they had was that they shouldn't intrude too much on what was CALC’s territory.  

MRS SCHOLTENS:    Well now you're talking about CSAC ma'am, which came later.   Now the expert group was set up – yes, CALC was happening somewhere else at that time, but the expert group pre-dated CSAC and it developed the policy.  In the submission, what I've attempted to do is point out how that policy developed.   The expert group – let’s just stick with the Ministerial review committee for the moment because it’s submitted at p69 and then over to 70 that what it was saying was that the register should get less attention than it was getting.   It understood the limits on what the register could do, but they suggested that register matters be capped at 15% of the budget and attention would be more focused on other matters at the front end of the programme.

CHAIR:   You haven't got any references as to where that appears?

MRS SCHOLTENS:    I have ma'am.  What I've done is summarised the key points in paragraph 228 and then gone on to discuss them.   In fact, I have tried to make a reasonably thorough analysis of the review committee’s report with references.

CHAIR:   That’s fine, as long as I've got the references I can see what passages in the report you rely on to support your inferences.

MRS SCHOLTENS:    Yes, they are set out subsequently in the submission.   For example, at paragraph 236 of the submission, I've set out a reference to the report there about the concern that histology be incorporated onto the register, but the concern that that might delay the implementation of the overall screening programme.  I can't just see the reference at the moment, but I’m sure I have noted it in the submission at some place.  You can also see the theme coming through at paragraph 237 that the quality assurance steps being taken in laboratories was to be commended.

CHAIR:   But when I look at p55 of the Ministerial committee’s report, paragraph 8.12 says, “Laboratories should be commended on their current efforts to establish and maintain consistency in the reporting of cervical smears.   If consistency and reporting at a national level is to be achieved, however, these systems should be developed further and arrangements such as the analysis of a subset of smears by another laboratory on a regular basis considered.”   And then going down to the next paragraph it says, “Just as was recommended for smeartakers, a set of minimum standards of competency for laboratories and smear-readers should be developed.  Performance indicators that will enable compliance with these guidelines to be assessed also need to be defined.”   So they weren’t just leaving it and saying, “We commend the laboratories for what efforts they’ve done to date”, they were actually saying, “You've got to go on, and you've got to have minimum standards”, and when they talk about the minimum standards and performance indicators they're really talking about the sort of work that Dr Peters has now done.

MRS SCHOLTENS:    Well, indeed, and I discuss that at my paragraph 238 of the submission, and I set out the 7 indicators that they suggest are the sort of things for laboratories.   But I do make the point that the first three, of course, were the sorts of ones that were in fact put in place and monitored, and the next four depended to a large extent – or almost entirely, for the programme at least, to having the cytology/histology on the register and an opt-on.

CHAIR:   I don't think minimum standards was tied up with histology.   I mean, a histology/cytology correlation would certainly help you in terms of determining your specificity, but I don't see the two as following on from each other.

MRS SCHOLTENS:    We know that at this time there were particular standards that had been referred to by AZIMUTH in their report, and as I'm not aware that that found its way into the evidence anywhere I included it as appendix A.   So there were some standards that have been noted largely from Australia.

CHAIR:   I note, it’s at 9.17 of this document, that there's a debate about payment of laboratory costs and “do you treat women on the programme.”  They use the word “programme” differently from “other women”, but then they decided “No”, just in terms of where the money came from.

MRS SCHOLTENS:    Yes.   Ma'am, we could take a very long time to go through all the different expert advice.   I've put in the submission what I say are points that you can draw from it and just simply ask that it be read and watch for hindsight bias when you read these reports.   Remember that, in terms of recommendations, there are over 100 in each of these reports.  The Ministerial review committee led on to the expert group being set up, the expert group requested the department to commission the Stratton review, and it did, and that was in 1990, and I've referred to that on p75 of the submission.  At that stage I again accept that she – in fact, I think it was this report that was most clear about laboratory issues.  At the same time, the register was at an early stage of development, everybody understood what sort of register had been proposed, and what they were saying was that it was important to get histology on, but that was still a matter of – well, low priority – yes, in terms of the amount of expenditure and time and effort, the budget had been capped.   And this is 1990.

I've said that it gives another perspective on the tensions between the department and the expert group, which was of course in place at the time, and this was just before Ms Grew was appointed.   There's certainly no suggestion – I don't make any submission other than to ask you to read it and see for yourself what it says.

CHAIR:   Well, at paragraph 69 of submissions for counsel assisting there is a summary of the recommendations in the Stratton Report as understood by counsel assisting.   Do you have any difference of opinion in terms of the way it’s expressed in counsel asisting’s submissions?

MRS SCHOLTENS:    No.  Just that they are a selective, which one can expect – they are recommendations relevant to the inquiry and they should be seen in the context of the other recommendations that Dr Stratton made   And of course her report fed into the expert group, the Ministerial review committee and the expert group reported directly to the Minister.   So, whatever recommendations they made were to the Minister, not to the department.

CHAIR:   What am I supposed to draw from that?

MRS SCHOLTENS:    Well, then you look to see what decisions the Minister made about those recommendations, because the department doesn't simply follow the – if the expert group advises the Minister, obviously the Minister has to say “yes” or “no”, and then the department acts.

CHAIR:   Well, that’s so, but ultimately someone has to be responsible for the programme and for what happened, in terms of the way the programme was launched and how it was run.   Although, certainly for the programme, there was a split between advisory groups, national co-ordinators, Area Health Boards, etc., at the end of the day constitutional responsibility for provision of health services is the Minister’s responsibility;   the Minister acts through the Ministry.  At the end of the day, if the programme wasn’t functioning properly in respect of the aspect we are looking at, it has to be said was the person responsible in the ultimate sense (which would be the Minister) aware of it or not, and were her officials informing her or not, or him as the case may be, and what was actually being done.   So, it’s one thing to say – I mean, I can understand in practical terms there may well have been times when the Minister may not have accepted the Ministry’s advice when there may well be a difference and you may be able to say, “Well, this didn't happen, although it was recommended, because the Minister didn't want it to happen, the Minister placed priorities elsewhere and that didn't happen because that’s something to do with the Ministry or that’s something to do with health restructuring”, but at the end of the day someone has to sort of be responsible for it all – otherwise, the alternative is to say, :”Well, no-one is, it was just all happening in a chaotic state, with people doing things on an ad hoc basis.”

MRS SCHOLTENS:    Nobody is suggesting that no-one was responsible.

CHAIR:   I know you're not, I'm putting in extremes because sometimes when you take situations to their logical extremity you can actually see the –

MRS SCHOLTENS:    All I'm saying ma'am is that you've got to look at where these streams of advice were heading and you have contestable advice to the Minister in the review committee and in the expert group’s report and in CSAC’s report – they all reported directly to the Minister.   Only CALC reported to the department, and only reported to the department after 1995.

CHAIR:   Yes, well, it is a situation where anyone in this system who was trying to get something done I have great sympathy for because it wasn’t well set up in order to actually achieve things.   It was set up in a way which allowed a lot of talk, a lot of consultation and a lot of toeing and frying in terms of planning, but when it came to making crunch decisions and moving things along, unless you had total agreement by everyone on a particular issue, there wasn’t really a mechanism to effectively allow things to be moved on.

MRS SCHOLTENS:   I'm not sure that I necessarily agree with the analysis but I can see where you're coming from.

CHAIR:   Yes, well, I'm happy for you to correct me and show me where I'm going wrong, I’d like to know.   

MRS SCHOLTENS:    So the Stratton Report fed into, if you like, the expert report.   Now I appreciate what Ms Coney says, that the reasons why the Stratton Report recommendations and the expert report recommendations reflect each other to some extent is because the expert group decided to adopt those recommendations.   I understand that.   There is certainly no intention to suggest that there was something wrong with the expert group picking up material from the Stratton Report – I thought that was what it was there for.  Neither, to set the record straight, is there any intention to imply that the expert group contributed in any way to a loss of morale or to a loss of internal memory within the department or to blame the expert group for delays.   The submission simply tries to set out, in an objective way, what was going on at the time and simply point to the fact that there were tensions between the expert group and Dr Stratton records a view of why they were there.  The terms of reference for all the different groups, can I perhaps give you some evidence references to those, and perhaps the best place to put them is at the end of Judith Glackin’s brief of evidence because she set out the various expert groups and the terms of reference but perhaps they should be cross-referenced to the actual terms of reference which appear in the evidence?

CHAIR:   Yes.

MRS SCHOLTENS:    Would that be useful?

CHAIR:   Yes, thank you.

MRS SCHOLTENS:    So there's an appendix that starts at p127 of her evidence-in-chief.  Can I just ask you to note that the expert group and CSAC were both Ministerial advisory committees set up under s9A of the Health Act;   that was up until 1993 and then after that CSAC and CSLAC were Ministerial committees under s46 of the Health and Disability Services Act.   CSAC, not CSLAC – it was an advisory committee to the department.

CHAIR:   Sorry, the one is set up under s46, that was CSLAC?

MRS SCHOLTENS:    CSLAC, yes.

CHAIR:    But not CSAC?

MRS SCHOLTENS:    Sorry, CSAC, not CSLAC.   If it has an “L” in it, it’s the laboratory technical committee.

CHAIR:   Yes, that's right, and what was that set up under?

MRS SCHOLTENS:    That was simply an advisory committee to the department.   I don't think it had a formal basis.

CHAIR:   It had no formal basis, that’s all right, just so I can be clear.

MRS SCHOLTENS:    It was a technical committee.   Actually, I'm not sure whether the technical committees are referred to in the legislation, I haven't checked that, but it certainly wasn’t a Ministerial committee.

CHAIR:   In any event, I suppose I should look at the legislation on this point, it might set out some legislative expectation of these groups, but I would have thought the language would be pretty general.

MRS SCHOLTENS:    No, it doesn't really.   It does set out that they should be under terms of reference, that they're entitled to certain fees and travelling expenses.  I don't think there's any evidence on that, but these were standard, they were set out in some form of regulation and they applied across all advisory committees.  Basically you can see from the way they were set up in the evidence references that I will give you, organisations were asked to nominate members for the committee.  So the expert group itself, I think all we've got in the evidence is what were proposed terms of reference and they appear at Glackin volume 2, tab 5, p80.  And then for CSAC, we've got 3 different sets of terms of reference;   the original terms of reference – there's a reference on p128 to those and they can be found at Glackin exhibit 105.   That must be an extra exhibit.   Then the amended terms of reference in 1994 are at Glackin volume 7, tab 33, p20, and they went to the Minster and you can see that they were approved.   The next amended terms of reference on p129 there's a reference to them – Glackin volume 8, tab 44, p69.   Then we've got CALC, from 89 to 94, when it was established informally by the people themselves, arising out of the Cartwright Inquiry.   So there's no original terms of reference, although there is a paper at the beginning of Boyd volume 4 that discusses what they were doing at that early stage, and then the reference to CSLAC from 94 to 96.   Their terms of reference can be found in Glackin volume 7, tab 33, pp22 to 23.  

CHAIR:   Before you move off these committees, at paragraph 50 (it starts in counselling asisting’s submissions), they have set out decisions made in relation to the implementation of the programme and they start with the World Health Organisation key ingredients.  They talk about a meeting in April 86 between the department and the Cancer Society, and they set out bullet points there what needs to be done.   Paragraph 54 is the Porirua workshop – it sets out those recommendations.

MRS SCHOLTENS:    Yes, that's not quite right, ma'am.   The recommendations from the workshop were much more limited.

CHAIR:   Thank you, I will note you say that, because what I'm leading to is they deal with the Ministerial review committee recommendations at paragraph 58 and they then go on to the expert group at paragraph 64 and deal with the expert group’s recommendations and they refer to TELARC and such things.  Then at paragraph 69 they deal with the Stratton Report and those recommendations, and then when you get to paragraph 70 they say that “it’s abundantly clear from the recommendations set out above” – and that would be going from the Stratton Report back to the 86 meeting with the Cancer Society – “there was consensus before the programme was implemented that the essential ingredients for an effective and national programme were”, and they list them, and you'll see what they are in terms of leadership, executive decision making power being with the programme, funding being controlled by the groups, centralised register with cytology/histology results, opt-off rather than opt-on.   70.7:   “standards and performance indicators must be established for smeartaking and smear reading.   Laboratories to be accredited.   The programme to be monitored and evaluated on a routine basis.   Funding to be controlled by the programme.”   And I just refer to those because they have gathered together there their distillation of what the experts were saying in that period from 86 to 1990, and depending on whether you accept it or not, I'm very interested in that because if it were accepted it makes it hard to say, “Well, to say these points now that laboratories should have been accredited, you should have had more executive control, you should have been doing monitoring and evaluation” is really to look at the situation coloured with hindsight bias because we would say, well, the experts at the time who were giving advice were saying the very things that people have said now at this inquiry should have been done.   It was being said contemporaneously, and there's no evidence that it was rejected, it just didn't happen.   So what I’d like to find out, firstly, is whether you accept counsel asisting’s summary, because I think to maintain your hindsight bias argument you have to say, well, the contemporaneous discussions/information, etc., wasn’t pointing to these points or making such a big thing of them. 

MRS SCHOLTENS:    No, I do accept these points.   I just ask that they be considered in context.

CHAIR:   In context with what?

MRS SCHOLTENS:    The advice when it was given was given in a context of all sorts of advice that was being given and decisions that were being made.   Now, for example, yes, the programme should be opt-off rather than opt-on – that was clear advice.   The Minister in 1990 said “No”, and the new Minster in 1991 said “Good idea, but we need to get support of women and GP’s first.”

CHAIR:   Yes.

MRS SCHOLTENS:    And in 1993 they finally got the opt-on.

CHAIR:   The problems that have been identified now as weaknesses in the programme the experts were saying at the time, “you need to do these things”, but the difficulty may well have been – if you're a medical person, familiar with screening, you can see it, it’s clear.

MRS SCHOLTENS:    Yes.

CHAIR:   If you're a politician –

MRS SCHOLTENS:    Familiar with what women may be prepared to do, and responsible and accountable for those decisions, they see it differently.

CHAIR:   Well, I just wonder whether part of the whole problem hasn’t been that the impact of the Cartwright Report has in a sense created a suspicion or a lack of confidence in professional people who know what they're doing here, and there has been a lot of emotion and sensitivities and warm fuzzy issues which might make people feel good but at the end of the day they don't actually do much to help you, because what does it mean?   You have a programme where everyone feels good about it, but it’s actually not working effectively.  It’s much better, in some ways, to have a hard clinical, cold technical programme that is working really well and delivers than something that’s warm and fuzzy that isn't.

MRS SCHOLTENS:    Yes.   You are raising issues, ma'am, that no doubt were debated with the Ministers at the time.   All I can is that the decisions were made, that legislation was not going to be rushed through, to basically make it an opt-off register   And there may have been all sorts of reasons behind that, not just the ones you've just articulated in opposition, but perhaps the systems weren’t there to do it.   I can only look back.

CHAIR:   Yes.

MRS SCHOLTENS:    It’s really a similar sort of approach with each of these.   I've certainly gone back to the who – the 6 who standards and looked at what was happening, and I’d like to really finish on that point, but it is very similar to [inaudible]

CHAIR:   Well, as long as I know that you accept what counsel assisting has said here, but you say, yes, but there were these other –

MRS SCHOLTENS:    Situational factors.

CHAIR:   Yes.

MRS SCHOLTENS:   And I also perhaps, when you're looking at those – and we’re not in any way trying to justify the way this programme was implemented, we’re simply trying to say this is what happened and, to the extent possible, why – if you compare it with overseas programmes such as Australia, I think we do know that the sorts of clear guidelines or standards that Ms Peters is bringing in in New Zealand in 2000 were only compulsory in Australia in 1999.  

CHAIR:   Well, we haven't got a complete picture of Australia, that’s the problem.   So far we have had evidence from England and Australia which has been piecemeal.   We've never gone right into the Australian situation, so it’s difficult.   Anyone wanting to make anything of our programme can extract certain aspects of the Australian situation because on the other hand we know laboratories in Australia had been subject to NATA accreditation since I think 86/87.

MRS SCHOLTENS:    But we also know that their standards were much the same as ours.

CHAIR:   Well, the point is, our standards were voluntary.   Our standards applied to those laboratories that were accredited.

MRS SCHOLTENS:    All I'm saying is they still weren’t this level that we’re now looking at and suggesting should have been in place at the start.

CHAIR:   No.   But I think if you've got compulsory quality assurance standards of any type I think it’s going to create a different culture.

MRS SCHOLTENS:    Yes, I accept that.

CHAIR:   I think that the people working in that environment are going to be more sensitive and more alive to quality control issues than people working in an environment where they can choose to buy in or not, and particularly those who don't buy into it, I think there is a psychological different there.   I'm sure that laboratories in Australia would have been more sensitive to quality issues.

MRS SCHOLTENS:    Well, I think perhaps one of the things that I can usefully do – I know Mr Corkill has given you a pulling together of some of the evidence, or most of the evidence, and there is perhaps a little more that we can lay our hands on, is to draw a comparison.

CHAIR:   I know that NSW only started a properly organised programme in the mid-90s.   You've had a situation in Australia, and this is where you get into this issue about what do you mean by a screening programme, where in NSW their organised register and everything that we associate with a programme wasn’t there until – I can't recall when in the 90s, but it was some time in the 90s – I think 93 or something, but they had always, for a period of time from the 80s, had opportunistic screening and a situation where women were being encouraged to have regular screening.   So you can have, presumably, a screening programme where you're encouraging women to be regularly screened without a register.

MRS SCHOLTENS:    Yes.

CHAIR:   And with NSW I got the impression that it was only when they moved into the very organised structure of a register and all the other things that they then got their standards, and of course you've got the Victorian programme that had the register much earlier, because I think we look to the Victorian programme to give us guidance.

MRS SCHOLTENS:    That is right, yes.

CHAIR:   All I'm saying is that we don't have the full picture for all the states in Australia, and a little evidence is quite dangerous.

MRS SCHOLTENS:    Yes.   I just want to go back to the advisory committees.  I wanted to address the submission that Mr Corkill  made at paragraph 164, that they were in some way reviewed in 1994 because of the discomfort that the Ministry felt about the advice that it was given, and I suggest to you that that’s plainly nonsense on the evidence.   All Ministerial advisory committees across the health sector, and there were many of them, were the subject of review following the Health and Disability Services Act, and that’s plain from the evidence.  Ms Glackin talks about it at paragraph 93 of her brief and she attaches the relevant reports in volume 7, exhibit 33.   It’s clear that the Ministry at that stage appreciated the watchdog role of CSAC  …   [Tape changeover]  …  and continued   And that continuation had the support of all the managers within the Ministry – that can be seen from that document   And the terms of reference, the new terms of references were the subject of consultation with both CALC and CSLAC – you can see that from Boyd volume 4 at pp77 and 71, and for CSAC at Glackin volume 7, tab 36, Ms Marshall’s letter to the Minister comments on the draft terms of reference.

CHAIR:   So if I could just go back to Glackin paragraph 93, really what she's saying there, and this is how I read it, was all advisory committees not just relating to cervical screening were reviewed at the time.

MRS SCHOLTENS:    That’s right, all.

CHAIR:   and you're now saying that was to do with the introduction of the Health and Disability Services Act was it?

MRS SCHOLTENS:    I believe so.   I'm not sure if the evidence is specific on that point, but they were all reviewed and there was consultation with the committees about new terms of reference.

CHAIR:   Well, I think it’s quite clear from the fact that all advisory committees were being reviewed at the time that you can't read into that any inference that the Director-General was concerned in some way about the performance of the advisory groups relating to the cervical screening programme, it seems to be just a general review of advisory groups.

MRS SCHOLTENS:    That's right   And if you can put yourself in the shoes of officials at the time, these expert groups were giving contestable advice to the Minister and there were many of them across the board and they were obviously very useful, and I think as Dr Boyd said on the Sunday morning, “this was the way the department worked” – particularly before 93, that on expert matters such as the assessment of medicines and pharmaceutical pricing – all sorts of things – they had expert advisory groups.  And in terms of developing policy, again you were listening to the doctors, to the experts, but of course many, many times their advice was not always taken.   Choice had to be made in terms of policy.

CHAIR:   It may be, do you think, that because the Ministry didn't have its own – I get the impression, certainly in relation to the cervical screening programme, it didn't have its own medically qualified people such as in public health, epidemiologists – medical people with a good solid knowledge of how screening programmes worked – it would mean that if you got, say, 10 recommendations from the expert group but you couldn't implement all of them, it would be more difficult for someone who wasn’t medically qualified to perhaps assess the downside of not doing some of the things that were being recommended and it could affect the choices that were done.  Is that possible?

MRS SCHOLTENS:    I think that’s possible, and that’s an inference that you can draw.   Certainly the expert group in the 94 report that you referred to yesterday were concerned about the lack of in-house expertise.   That seemed to be their view and they were closer to it, so.   But you also heard Ms Grew didn't think that she was incapable of understanding the advice she got.

CHAIR:   Well, sometimes a lot of people think that and there tends to be – I heard a suspicion of medical professionals, but at the end of the day they do know what they re talking about in areas where they work.

MRS SCHOLTENS:    If you look at the expert group, only a few of them were medical professionals.   There was a wide range of people on that expert group representing many different points of view.  I mean, just to come back to the point one from the World Health Organisation guidelines is the individual responsible for planning, co-ordinating and evaluating.   Now, we know, I think the evidence was, that the position of national co-ordinator was advertised 3 times  before Ms Grew was appointed, and we see the Minister saying, “You know, I want somebody at a senior manager level”, and that’s what they got.   Ms Grew had run the Nursing School at Nelson Polytechnic and I think Clint Teague, Betsy Marshall, Sandra Coney were on the appointment panel and she was appointed.

CHAIR:   But, you see, she didn't have the sort of powers Dr Peters has now.   I mean, many understanding of her role when you look at the job description and what she did is she would go to the expert group, get information, she would take that to the Ministry, get information, but she didn't actually have any executive making power.   When she got the recommendations from the expert group she couldn't say, :”Right, I have a budget, I want to do X, Y, Z of these recommendations and we’re going to do it and this is how we’re going to do it.”

MRS SCHOLTENS:    Well, I think she could, and she did.   In many aspects of the screening programme, when we’re looking at laboratories in particular, I'm not sure that that was a problem itself in terms of setting standards.   She was a co-ordinator.   It was being implemented by regions.   They were purchasing the services.

CHAIR:   But this is what I mean.  If you are a co-ordinator you can't tell these people in regions what to do  

MRS SCHOLTENS:    I understand what you're saying.   I'm simply saying, in the system as it was then, an executive group still would have had to deal with the fact that Area Health Boards were implementing the programme.   They were purchasing it.   Now there are ways of dealing with that.   Perhaps you might say the Ministry or the department didn't find a way to deal with this appropriately.  They thought that what they were doing was fair enough in the circumstances, given that the advice they were getting on laboratory standards and accreditation was, you know, moving towards by 93.

CHAIR:   Right.  Just to help you, I thought we would break at 11.00 and go to 11.15 and then from 11.15 go to 1.00.

MRS SCHOLTENS:    Right, thank you ma'am.  I'm really just trying to be a bit selective about where I go with this.   Can I just ask you to add an evidence reference in at p86, paragraph 280, where I refer there to Minister of Health in 1990, her decision as to the expert group’s recommendations.   This is the first policy statement and I don't know that it hasn’t had a lot of attention, but the Minister emphasised the building on existing services and didn't see existing register issues as reasons for the boards to hold back;  get the screening services in place first was the instruction.   Now her statement about opt-off legislation not proceeding, paragraph 280, the last sentence:   :”Until that time it will continue to be necessary to obtain specific consent from each woman for information to be entered in the register.”   You can also see that this was an issue raised in the Otago pilot study back in 1988, and that’s Boyd volume 2, tab 9, p104.

CHAIR:   The advisory groups, you said they reported to the Minister, so the Minister got information directly from them?

MRS SCHOLTENS:    Yes.

CHAIR:   Did they meet with the Minister?

MRS SCHOLTENS:    The expert group, I’m not sure whether it did or didn't.

CHAIR:   It’s just, I'm thinking in practical terms of a Minister sitting in the office and a paper document comes in, often it’s Ministry officials which will go to the Minister and explain the document.   I just wondered –

MRS SCHOLTENS:    I know that there were a number of meetings with CSAC and the Minister – I think you can see that from the Minutes and the records.   As for the expert group, I just don't remember.

CHAIR:   No, because it’s just that it’s all very well for the Minister to make these statements but I just wondered whether the consequences of what she was doing were clearly explained to her.

MRS SCHOLTENS:    281, the reference to the new Associate Minister’s policy statement should be Glackin exhibit 8, volume 2 at p128.   We put in at paragraph 281 the reference volume 2, p130, but that doesn't tell you what volume that is – it’s Glackin.

CHAIR:   Thank you.

MRS SCHOLTENS:    Now that was a very brief policy statement but there the Associate Minister effectively adopted the expert group’s policy statement, but in June 91 released the policy document that we know as the 1991 policy.  In paragraphs 286 to 292 I've emphasised that a key development issue was this opt-on v. opt-off, and I say that “key” in terms of what you could do for laboratories because of the information that you had.

PROFESSOR DUGGAN:    Mrs Sholtens, do you happen to know why or how the expert group policy document, which was almost 100 pages, I believe, was reduced to 11?

MRS SCHOLTENS:    No, ma'am, I don't.   One can imagine, or one can speculate, but I don't know.  

PROFESSOR DUGGAN:    Would this have been done in the Department of Health?

MRS SCHOLTENS:    I would assume so.

CHAIR:   Actually, that reminds me.   The expert group report which ultimately found its way into the policy document, the expert group’s chapter on what ultimately became 4.1.2 to 4.1.4 had a separate paragraph which tied payment in with accreditation?

MRS SCHOLTENS:    The expert had the recommendation, yes, but the Minister didn't accept that.

CHAIR:   Yes.

MRS SCHOLTENS:    So the Minister’s policy dropped it off.   I think I tried to trace through how all those different changes –

CHAIR:   You see, when you get to that point, because that’s just an example where you've got experts giving advice and the advice isn't followed, I mean, there's not much more that they can do.

MRS SCHOLTENS:    No, indeed, and of course they don't have all of the information that the decision-makers have about the implications of their suggestions.   So we can't just assume that because experts say it should happen that it was wrong that it didn't.   But you can certainly note that that was their advisory at the time.

CHAIR:   Yes, it helps you with the hindsight bias issue.

MRS SCHOLTENS:    I'm not sure.

CHAIR:   Well, I think it does.   It’s not as if we’re all saying, “Well, they should have had the laboratories accredited now”, it was being said then but it wasn’t being listened to – it wasn’t accepted.

MRS SCHOLTENS:    Well, in 1990 they said, you know,  another 3 ½ years will be fine.

CHAIR:   Tell me, are you going to make submissions – I have to be careful of time, I know, but there is that opinion that the Ministry got on the Social Security Regulations which doesn't seem to stack up.   I think if you read the regulations you could have made payment, tagged it with accreditation.

MRS SCHOLTENS:    Absolutely you could have.

CHAIR:   That’s all I want to know, that you think that too.

MRS SCHOLTENS:    Yes.

CHAIR:   That’s good, thanks.

MRS SCHOLTENS:    You could have, but there was a decision made that that wasn’t the thing to do.

CHAIR:   Well, the problem is we don't know, because that opinion was obtained round about the same time and it may well be that someone said, “We’ll check this out”, and having got that opinion saying, “No, under the current law we can't make it compulsory and a condition of payment”.   That could be the reason why they ditched the experts recommendation.

MRS SCHOLTENS:    Well, the experts recommendation was in August 1990 and the opinion was in July 92.  The recommendation was ditched in October 91 and so this came later.

CHAIR:   So someone was obviously re-looking at it.

MRS SCHOLTENS:    Yes.  You can see that from the Minutes of the advisory group meeting and Dr Teague’s evidence is “you don't need to worry about it because everybody’s moving that way”, but CSAC were concerned – you know, “how are we going to enforce this”, and they were saying “after 1993 how are we going to enforce this.”  So, I mean, as the witnesses said, in 1992 when this very – obviously a brief, given very quickly, sort of advice was, “Well, you can't do it perhaps without changing regulations, but at the end of 1993 it’s not going to matter because there'll be a contracting system in place anyway and that's how you do it.”

CHAIR:   Well, that other part wasn’t in the opinion, was it?

MRS SCHOLTENS:    No, that's right, but that was the evidence, they're looking ahead and the end of 1993 is when they want to make this bite.   The process for making it bite was contracting.

CHAIR:   Well, whether they knew the extent to which you could contract when the opinion was written in 92, I don't know.   That could be with the benefit of hindsight.

MRS SCHOLTENS:    No, I think it’s very clear in 92 that the Health and Disability Services Act was coming in from 1 July 93 and that there would be a contracting process and that the current system of payment under the Social Security Regulations was on the way out.  

CHAIR:   But if you had set the pattern up under that older system, the pattern would have been in place and easier to implement.

MRS SCHOLTENS:    Yes, you could have done it.   You've got to look at what was going on at the time.   Competence was not regulated through payment.

CHAIR:   No.   So you accept, though, that the regulations legally would have permitted a condition [inaudible]

MRS SCHOLTENS:    I haven't looked very closely at it.   It seemed to me the argument Mr Corkill made had merit.  If it didn't then you could have amended the regulation   And we know that that’s not something that happens overnight but it can happen.   The point is they didn't want to make it happen for another year and a half.

CHAIR:   So in that sense would you accept that it was a lost opportunity to make accreditation compulsory at that stage?

MRS SCHOLTENS:    I would accept that it was a lost opportunity to make it compulsory right in 1990.  It was a question of when were you going to do it, and in 1990 the expert advice was, well let’s look forward, I think 3 years 4 months, and make it mandatory by then.   In between now and then, they weren’t suggesting any mandatory standards because they were looking at TELARC to enforce the mandatory standards.  That was the advice and it basically seemed to me, looking back with hindsight, that there was a great deal of comfort at the advice they were being given about the level of quality being carried out in laboratories at the time.  CALC was giving them a high level of assurance about that and comfort.

CHAIR:   The way I read the reports, I actually thought they were saying you need to check this out, but you may read them differently.  My reading of what the various groups were saying, Ministerial, expert, etc., CSAC, was that “we need to check this out” because it was accepted that it hadn't been.

MRS SCHOLTENS:    Well, Dr Leonard, who was of course on that review committee and her 1991 paper – this is Boyd exhibit 38 – one of the things that she did in that paper that was quite interesting was looked at the programme.   She discussed the development and implementation of the programme in light of the screening literature and compared the ideal as proposed in the literature review with the programme as it was at the time of the announcement of the Ministerial review in September 89 and as it is now in 91, and then on the feature of quality control of smear reading, she said that “in 1989 this aspect was well addressed, apart from the unfulfilled intention to restrict the participation of laboratories to those processing a certain accepted minimum number of smears/year, and in 1991 this remains unchanged.”   So she, as a member of the review committee, thought that the quality control of smear reading was a matter that had been well addressed in 1989.

CHAIR:   But what I don't know is whether she's saying it had been well addressed by the committee in its report in 1989 in terms of what the committee said or whether she's meaning it’s been well addressed in the sense that people have faced up to the issue and resolved it.   I'm not sure.

MRS SCHOLTENS:    Yes, well the latter is what she is saying, the programme as it was at the time of the review committee.   So that was her view in 1991.   No doubt now she may see things differently, but this is a document written at that time.   I was quoting from p70 and the introduction to that section is on p67.  I submit that that seems to be the flavour of a lot of what the expert group were saying in 1990, because they had this cytology, the Canadian cytology standards, they knew they existed.  Dr Teague was on the expert group, he knew about them.   They didn't see fit to just simply import those into the programme, they said, “Well, those 6 criteria which Judith Stratton referred to, it would be a good idea to get them sorted out, give them to CALC and the department to work through” – that was the expert group’s advice – “and then TELARC can confirm or accredit laboratories against those criteria and the department can check that everybody’s TELARC accredited.”   That was the framework they put in place, or that they suggested in 1990.

CHAIR:   Where is that?   What report is that in?

MRS SCHOLTENS:    Expert report.   

CHAIR:   I thought the expert report had come before Stratton.

MRS SCHOLTENS:    No, Stratton comes before the expert report.

CHAIR:   I'm just trying to find the expert report, though.

MRS SCHOLTENS:    You want to find it in the evidence ma'am, or?

CHAIR:   Yes, in the exhibits.

MRS SCHOLTENS:    Stratton’s volume 1, exhibit 4, and the expert group’s volume 2, exhibit 5.

CHAIR:   If you just keep talking, I am listening to you, in the meantime I will flick through because it’s just that you put a different gloss on it to how I've read what they're saying, that's all.

MRS SCHOLTENS:    Well, if the committee sees this historical narrative as important, I would really ask that you do perhaps read the reports again in light of the submission that I've made.   In terms of developing the CALC criteria, I've made an extensive submission about how that historically was developed.   Just listening to the debate over the last 2 weeks I thought it may be useful to just emphasise the chronology that I've set out, beginning at p96, about the standards.   Those 6 standards and what happened to them.   At 313 I've noted that “in 1989 TELARC asked CALC for specific requirements and the Fitzgerald committee paper was considered, the suggestion was it would be modified so that recommendations on standards and quality control could be made to the relevant parent bodies and TELARC.  And of course I've noted that Doctors Fitzgerald and Hitchcock were on CALC at this time and they had New Zealandised these Fitzgerald committee standards, but what in fact went to TELARC, as we've seen, is what ended up as the 1991 recommendations.   Now we don't know why, in the end, those were the matters that they sought to emphasise, but we do know that they debated issues in the meeting, including quality assurance for the programme – any other aspects for the programme that they thought were important and might impinge on the operation of the register.   They were focusing very much, as I've said in paragraph 317, on the Bethesda system, as far as the programme was concerned, and getting laboratories to report in a consistent manner.  Now I've noted that the minimum number of smear issues, which CALC were unable to resolve, was discussed by CSAC.   So that’s the Ministerial advisory committee, in 1991, just after the 1991 policy was issued.  I've referred to that in paragraph 320 where they have concluded that to set a figure for the minimum number of smears a laboratory should process each year is too difficult and is really an issue for pathologists rather than the advisory committee, and that’s a theme that just keeps coming through the various discussions by CALC, but here it is also coming through CSAC.

CHAIR:   Right.

MRS SCHOLTENS:    I've made the submission, and I think Mr Rennie XXD Dr Boyd about this, that the 1991 recommendations with CALC were intended to be the criteria that the policy required CALC and the department to come up with.

CHAIR:   Well, the 91 recommendations when you look at them don't actually deal with a minimum number of smears, for example.

MRS SCHOLTENS:    Oh, exactly.

CHAIR:   If you look at what is intended in 4.1.4 the 91 recommendations don't do that.

MRS SCHOLTENS:    That's right, but there was a specific decision not to do that, ma'am, that’s all I'm saying.

CHAIR:   Could you tell me what that specific decision was and where can I find it?

MRS SCHOLTENS:    Well, that’s what I've just attempted to do.

CHAIR:   Yes, I'm sorry.

MRS SCHOLTENS:    That is set out in my paragraphs 313 through to 321, 322, and 320 in particular shows what CSAC said.  I've quoted from the 91 Minutes.

CHAIR:   Well, it seems like where you've quoted from 320, and this is my understanding of the evidence too is that CSAC were concerned, but equally CSAC realised that laboratory issues really were for CALC rather than for CSAC.  

MRS SCHOLTENS:    And CALC had decided not to do this, not to set a minimum number.

CHAIR:   Well, the other thing is that I think that Professor Teague’s evidence is different on this.

MRS SCHOLTENS:    No, I submit ma'am that it wasn’t different.   He agreed with me in XXN that this was an issue that they debated long and hard.  There's further evidence of that in 94, and I've set that out later.

CHAIR:   Well, see, this is another point, then, this gets back to the whole issue of not having some senior, knowledgeable person in control at the Ministry.   You have a policy document in 1991 which comes from the expert group’s report, and I'm just looking at the expert group’s report in Glackin, and at p58 it sets out basically what appears on the policy as between 4.1.2 to 4.1.4.

MRS SCHOLTENS:    Yes.

CHAIR:   and the expert groups had decided there should be a minimum number of smears, employment of adequate numbers of suitably qualified staff – these are what the guidelines were to include.

MRS SCHOLTENS:    That's right.

CHAIR:   Maximum workload, adequate in-service education, satisfactory participation in both internal and external quality control, co-operation in providing cytology reports to the register.

MRS SCHOLTENS:    Yes.

CHAIR:   Now it seems to me, irrespective of what CALC is then doing later on down the track, you have got experts who give this advice to government, government accepts it by putting it in a 91 policy document which clearly contemplates this happening.

MRS SCHOLTENS:    And in fact it had happened already.

CHAIR:   Well, no, you've just told me it hadn't happened.

MRS SCHOLTENS:    What I've told you is that they looked at the criteria and decided what they were going to put in place and it met 4 or 5 of those 6.

CHAIR:   Right, but the point is, why wasn’t there someone in the Ministry saying, “This is what the expert group decided, this is what we've put in a government policy.  Now you're coming up with something different.  Why?   What is the reason for that, and are there good, well-thought out reasons for not imposing a minimum number of smears at the moment and what are they, because why should we depart from an earlier agreed policy?”

MRS SCHOLTENS:    Isn't that exactly what happened?   I don't see that there was a discussion about why they were suggesting what they were suggesting and why they weren’t putting in place a minimum number, and they were saying, “Well, the evidence world-wide doesn't support a minimum number” – this is in their 1994 document.

CHAIR:   Whose – CALC’s?

MRS SCHOLTENS:    CALC’s yes, when they were reviewing the policy.

CHAIR:   Could I just go to that document because my understanding is that every advisory body I've read has always referred to minimum numbers.   Who referred to minimum numbers?   Minimum numbers were always being suggested.   The Stratton Report refers to minimum numbers.

MRS SCHOLTENS:    When the expert – the Stratton and expert groups said CALC need to sort out what an appropriate minimum number is and CALC decided that they weren’t going to do that and the department accepted that advice.

CHAIR:   Well, perhaps I’d better look.   I’d very much like to look at the CALC documents and Professor Teague’s evidence where it is clear that CALC decided ultimately that it should turn its face on what was set out in the policy guidelines and instead prepare guidelines which were more limited.

MRS SCHOLTENS:    Yes, ma'am, and can I suggest ma'am, I've set out the evidence and all the evidence references in the submission.  It will take me quite some time to take you through them all   Can I basically just leave that for you to look through later?

CHAIR:   Well, I'm a bit worried because you have an understanding of it that I don't and I’d rather look for myself, just to be sure, because this is a very important one.

MRS SCHOLTENS:    Yes, but it is something, ma'am, I have said everything that I have to say in the submission on this point.

CHAIR:   Well, I'm trying to see a reference – I might be wrong, I might e missing something, but I can't see a reference to your XXN of Professor Teague where that appears in the evidence.

MRS SCHOLTENS:    Of Dr Teague.  

CHAIR:   Yes, Dr Teague.

MRS SCHOLTENS:    Where?

CHAIR:   Where you XXD him on this point.

MRS SCHOLTENS:    Now which point are we talking about now, the minimum number of smears in 94?

CHAIR:   Well, I think the overall point we’re talking about, that is an example, but the overall point is the fact that the guidelines which were contemplated in 4.1.4 ultimately CALC never actually established guidelines to that effect.   You say, instead, CALC’s answer to that responsibility imposed on it under the 91 policy document was to develop, first of all, the 91 recommendations and then subsequently the 95 recommendations.

MRS SCHOLTENS:    Yes.

CHAIR:   I would just like to see where, in the evidence, Dr Teague deals with this, and he filed an affidavit as well on the point.

MRS SCHOLTENS:    His affidavit is about the mandatory nature of TELARC accreditation and his advice on that matter.   Perhaps one place to take you to is my submission on p103, I've quoted a good deal of the evidence.   This is where CALC is considering the criteria – this is in 1994 and CALC’s considering the criteria that is set out in the policy and basically saying, well, minimum number of smears not a good idea.  The document where they are looking at this is Ms Glackin’s document 71, volume 13, p31.  You might remember I also XXD Ms Handiside about this.   This is the CALC’s response to the review of the policy, and on p33 there's a reference to paragraph 4.1.4, it’s actually the second reference to paragraph 4.1.4 where they discuss the 6 criteria and say, “Well, they were only a part of many, many criteria currently used in the assessment of a cytology laboratory”, and then under the heading, paragraph 1, they say, “Reading a minimum number of smears/year, this criteria has been the subject of considerable debate and no consensus in the world literature.”   Indeed, the committee is not aware of any scientific evaluation on which such a figure could be based.

CHAIR:   Well, I note in your submissions, appendix A, you've put in the Azimuth proposal for a screening programme that actually has various benchmarks.

MRS SCHOLTENS:    Yes, including the minimum number.

CHAIR:   Yes, it has a minimum number.

MRS SCHOLTENS:    I think it’s picking up an Australian one there, it’s not a proposal it’s a summary of standards that have been used elsewhere.

PROFESSOR DUGGAN:    Mrs Sholtens, were you able to find any documentation from the CALC minutes on this literature review that they actually did?

MRS SCHOLTENS:    No, ma'am, no I wasn’t.

PROFESSOR DUGGAN:    What date is on these minutes?

MRS SCHOLTENS:    This is 1994.

PROFESSOR DUGGAN:    Because Professor McGoogan gave in evidence a fair number of 15,000/year is based on the 1992 publication from the College of American Pathologists article that reported that 15,000 seems to be a watershed, that laboratories processing smears greater than that number have better performance v. those with lesser numbers.

MRS SCHOLTENS:    Yes.

PROFESSOR DUGGAN:    So I'm just wondering about the literature review.

MRS SCHOLTENS:    Yes, well, I don't know, ma'am.   This was the CALC committee’s view.   They were a technical expert view.   This was the advice that was given to the department at the time.

CHAIR:   Well, I’d like to see the actual passage of Professor Teague’s XXN because it seems to me that the 91 policy as it contemplated those guidelines for TELARC accreditation – of course one of the problems is until you've got guidelines it’s going to be hard to get TELARC accreditation, so you get into a catch 22 situation.   This is the issue I was running past with Mr Corkill.   Until you actually have guidelines in place, what is contemplated in the policy document can't happen because you need the guidelines agreed for TELARC to have them to then measure against.  

MRS SCHOLTENS:    Yes.

CHAIR:   And it seems, the fact that it never happened, and that of course could well have had an impact on accreditation because in terms of getting accreditation under the policy there weren’t guidelines in place to allow that to happen.  Now, the ultimate delays and reason why that didn't happen is either as a result of something CALC did or didn't do.

MRS SCHOLTENS:    Yes.

CHAIR:   Or something the Ministry did or didn't do, and I’d like to work out what.  I know, I regret, I wanted to specifically ask Professor Teague these points and then we ran out of time, but I think we need to work out who it is, in a sense, is responsible – not in a blaming sense, but just how it came to be that a policy document that contemplated certain guidelines being in place for TELARC accreditation never actually came to fruition.   And I do want to work out with you why didn't it happen.

MRS SCHOLTENS:    Can we see where it’s specifically considered by CSLAC  in 1995 I have the reference to that.   You want to go back to an earlier?

CHAIR:   I want to look at the earlier stage because 95 is late.  I’d like to find out –

MRS SCHOLTENS:    Yes, although they have rejected it again then, at that stage.

CHAIR:   Why it didn't happen earlier.

MRS SCHOLTENS:    Yes.

CHAIR:   Because my recall of the XXN was that Professor Teague was rejecting propositions put to him but I can't recall it exactly offhand.  Do you know where the passage is to be found?

MRS SCHOLTENS:    No, I'm afraid I don't offhand, I’d have to go back and look.

CHAIR:   Can anyone search on it quickly and find it?

MS JANES:    There seems to be some mention of minimum number of smears starting a discussion at B1405, half-way down the page.

CHAIR:   If you want to keep talking, I’m listening and looking as well and I will try and find this passage, because I'm just trying to resolve – really for myself so I have a clear understanding of why the policy contemplated for laboratories didn't actually get acted upon in the way that’s set out in the policy document.

MRS SCHOLTENS:    Well, I've certainly tried to pull together all the references in the submission, and I know the documents but I just can't tell you what was said by Dr Teague in XXN.  As far as I am aware, there's nothing that contradicts what's in the documents.   The 1990 CALC minutes are there which shows what was discussed at the time, in Boyd volume 4.

CHAIR:   In any event, do I understand your view is that from 91 there were guidelines in place that met what was contemplated in the 91 policy document, even though it might not be all the criteria set out in 4.1.4, that nevertheless there were guidelines in place and therefore there was something to accredit against?

MRS SCHOLTENS:    Yes, that is my position.  I understand that was Dr Teague’s position too, and his counsel did XXN Dr Boyd about that.

CHAIR:   So once you say you've got the guidelines to accredit against, the next question is, well, why the delay in the accreditation?

MRS SCHOLTENS:    Yes.

CHAIR:   That’s fine, thank you, we can solve it that way.

MRS SCHOLTENS:    Can I turn to why the delay in accreditation, the next point ma'am?

CHAIR:   Yes.

MRS SCHOLTENS:    At paragraph 331 of the submission, p102, I note that the policy intent was plainly for TELARC accreditation to be compulsory essentially from 94, by the end of 1993, and that’s the minister’s policy statement and when we got into the contracting process that was the policy that the Minister wanted negotiated with the RHAs.   And we know that what we got instead was reasonable endeavours, that really the issue of cytology laboratories servicing the programme became buried in the issue of contracting with laboratories generally and was not separated out at all, and, as a result of that, and the protracted negotiations with the laboratories, time ticked on before there was a mandatory requirement for TELARC accreditation imposed through those contracts.

In terms of looking at the contract between the Minister and the RHAs – the funding agreement and that process, something that doesn't come through the submissions of my learned friend’s, I would submit, is that these negotiations worked in a particular way:  the Minister set the policy – the wish-list, which included the cervical screening programme policy and mandatory TELARC accreditation.  That was the policy.  And we all know policy doesn't have legal status, it has to be implemented somehow through the law to have legal status.   That was what was brought to the contracting table by the Minister and her negotiators.  The RHAs had something – I don't think you've seen any of these in evidence but Dr Lambie spoke about them – they had purchase plans.   They effectively knew the sum of money and the directions within which they had to operate, the parameters, so they had purchase plans and then the trade-off began.  And I think there is perhaps an assumption that where the negotiating strength might have lied was perhaps with the Ministry side and they could have simply said, “Oh, make this mandatory”, whereas the evidence from Dr Lambie and Mr Mules was that it was the RHAs who knew what was practicable and had to work within certain parameters, and I think what was feasible and practical.   I have an evidence reference that I'm just hunting for here – Dr Lambie at pB3919, line 19 to 3920, line 13, “the RHAs had the levers of control.  They knew what they were signing up to.”   So the government policy was simply a negotiating brief and at the end of the day what the legal position was was what ended up in the funding agreements and that was reasonable endeavours towards TELARC accreditation.

CHAIR:   That means that under the – I mean, I thought when I discussed with Mr Murray that the contract model could have accommodated – and I suppose legally it certainly could accommodate compulsory TELARC accreditation, but what you're really saying is that the practical impact of government taking on this contract-based way of carrying out its responsibilities, rather than the more old-fashioned way of operating using the constitutional powers available to government departments, meant that it was actually abdicating part of its role because, whereas government in fact does have regulatory powers, it can, if it decides, you know, matters of public safety –

MRS SCHOLTENS:    Yes.

CHAIR:   You could sit down and take aircraft safety and negotiate, and I'm sure a lot of manufacturers of aircrafts would like to cut back on safety standards.

[Tape changeover]

CHAIR:   And you have to say how many times do the advisory group people say?

MRS SCHOLTENS:    Well, with respect ma'am, this was the experts that were saying “don't worry about this”.   Now, they had vested interests, I accept that.

CHAIR:   Yes, exactly, but CALC was made up of pathologists.

MRS SCHOLTENS:    Yes, I understand that, and can see that there are flaws in the way that this process worked, but the process was just that.   This group had very specific – CSLAC had specific terms of reference.

CHAIR:   Well, what do you say about Dr Cox in the end resigning from CSAC because he was so concerned, he said he felt professionally unsafe.

MRS SCHOLTENS:    Well, I just look at the letter he wrote at the time.   You know, again I say perhaps there's a hindsight bias applying there.   There's no evidence that he made any of that sort of suggestion at that time.

CHAIR:   Well, I note in your submissions you've said one of the reasons for not cross-examining is because the Ministry still has to work with these people.   It’s an interesting comment in XXN, but putting that aside, it seems to me that that type of attitude might well have influenced the members of the advisory groups too – a number of them were medical professionals, they would have to have dealings with the Ministry, their attitude may well have been, “Well, we will give our advice, we’ll do the best we can, but there’s a limit to how far we will go as well”, and I think Dr Teague’s evidence was at one point he did go public about one thing and he felt there was quite a backlash about that.

MRS SCHOLTENS:    Yes, well, he thought that the committee got reviewed because of that.   This is his perception.   

CHAIR:   Does a perception explain why people act in a certain way.

MRS SCHOLTENS:    I'm not denying for one minute that the expert group felt extraordinarily frustrated, and I wouldn't be surprised if expert groups across the health sector giving policy advice to the Ministry and the Minister don't feel frustrated.   You can just imagine, this is their area, they know what's going on, they know what's required, but the Ministry has a bigger picture that it has to deal with.   And this is the situation or reality.  It may well have been much better if the screening programme was not introduced until all the ducks were in a row and everything had been sorted out.   It didn't happen.  It was imposed quickly.   It was imposed during a state of reform.  Constant reform.   It was constantly having to be babied, you know, through these reforms because it was a sort of programme that simply didn't fit within any of the different structures that were being set up.

CHAIR:   Well, is it a case, then, that because it wasn’t set up with everything in place all at once, whereas those responsible at the time had it in mind that the missing factors would be quickly put in place, what happened was as each subsequent health reform came along it actually delayed or created new obstacles to putting in place the factors that should have been there from the beginning and so you got a circumstance where the effective development of all aspects of the programme is being hampered by these changes.

MRS SCHOLTENS:    I think that’s probably a legitimate view, especially if you add that to what might have been unrealistic expectations about what could be achieved.  

CHAIR:   Yes.

MRS SCHOLTENS:    Because it does seem that the expert advisers were frustrated at officials for what were effectively decisions made outside the officials’ control.   Maybe the expert group thought the officials should have had more influence over ministers, and sometimes they do and sometimes they don't, as you will well know.   But there were givens.   I'm just really trying to say what happened and I suppose I'm trying to shed a bit of a different light from that that has come through the inquiry to date, without trying to say it was a good thing, because it wasn’t a good thing, we all know that.

CHAIR:   Right.

MRS SCHOLTENS:  So that’s why we ended up with TELARC accreditation late in the piece.   It was never raised as something that was needed to be a matter of concern by those who’d been given the responsibility, rightly or wrongly, for raising these issues and had been asked about it.   I think I’d like to come to the who, what why point now.

CHAIR:   Yes, certainly.

MRS SCHOLTENS:    So the 6 who criteria have been clearly accepted by the department and everybody involved in the screening programme as relevant right from the start, and Dr Boyd cites them in the beginning of his evidence – they're in the front of the 1996 policy, there's absolutely no issue about that.   I guess the department’s position would be it thought at the time that it was working towards achieving those things, albeit when we look back, perhaps not as well as it could have.  But as far as the central individual responsible for planning, co-ordinating and evaluating, they did have a central co-ordinator and that was her role.   The issue of resources – I think you heard from them both.  There were certainly limits in expertise – they had in-house.  There was a limit to expertise in New Zealand.  We still have that problem.  But as far as money went, well, there was sufficient budget to engage expert advice.   There was a limited number of people to do all the things that had to be done, and of course implementation was going on in the regions.   The programme managers in the regions were actually doing it.   Back at HO they were just trying to keep tabs on what was happening in the regions.  

The agreed policy and set of objectives for the programme against which to monitor the programme, I think it’s pretty clear that is what it was thought the expert group had achieved, and then the 1991 policy had summarised that in a way that became a sort of concise statement for people to refer to.  

Then the computer based information systems is the third point.  Well, we know the shortcomings of the system, we know that the link between the 14 registers wasn’t effective, that there was a lot of duplication.

CHAIR:   I note at p34 of the CALC report that you referred me to, that’s in Glackin volume 13, p31, tab 71, the CALC submission on the review of the programme in June 94, it says there at p34 that “optimum programmes for monitoring and evaluating performance of laboratories cannot take place until there's a single register.”

MRS SCHOLTENS:    Yes.   And I think that the first hurdle was opt-on, getting sufficient statistics.   The second hurdle was reconfiguration.  And both those steps took a considerable amount of time.   The opt-on, we know that was the political issues.   I think in counsel assisting’s submission there's a reference to consultation sort of taking so long.   I think if you look carefully at the issues you will see that very much was a major effort but there was concern at the political level:   the first time the Minister took it to Cabinet, Cabinet said “go back and make sure you've got the requisite support”, and once that was cleared, then it was fast-tracked, in legislative terms, because it got included in the reform process.

CHAIR:   Given what CALC are saying here, that until you had a single register you couldn't actually achieve any optimum programmes for monitoring and evaluating performance of laboratories, you can see, given that everyone knew that they were working with 14 registers and they were working towards getting the opt-off single register, until that happened there was no point in making practical recommendations about monitoring and evaluation of laboratories because it seems the mindset – and I don't say that in a critical sense, but the view was you can't do it at the moment.

MRS SCHOLTENS:    Certainly it was an obstacle.   They did make recommendations, obviously.   In 93 we saw the Phuah report and CALC being consulted about, “Well, what do we want to get off the register so we know how to put the material on in order to ensure that happens”, and Sandra Matcham’s evidence is the best evidence of the delays and the reasons for those delays in terms of getting the reconfiguration up and running – the other problems that she was dealing with at the time, particularly in Auckland.   So, again, I submit it’s not an unwillingness to do things, it’s dealing with the realities that existed at the time.

CHAIR:   The problem is that it was set up badly, in the sense that from the technical perspective it was set up in a way that it wasn’t going to work and therefore it had to be redone again.

MRS SCHOLTENS:    Yes, it is a real shame.   I mean, we don't know how feasible it would have been to set up this sort of computer system back in 1990.

CHAIR:   Well, I suppose one of the hard choices would have been a single computer system, which may have been too expensive, because we do know the Wanganui computer system was operating so it was obviously feasible, technically, but it’s a question of cost.  So you have to say, if to run an effective programme you need a single register, you either do that and take the cost, or the other choices are no programme for the moment and just focus on encouraging screening through doctors.

MRS SCHOLTENS:    Yes.

CHAIR:   Or set up something like this, which obviously a lot of money went into it, but then there must have been a lot of money in a sense wasted as well.

MRS SCHOLTENS:    Yes, although at the time people thought it would work, the 14 registers, if they all had the same programme, and we've heard the statistical reports were prepared by combining all that data and that was seen to be a programme evaluation with the information they had at the time, and it followed the expert advice that was given at the time.   We know now that there are limits to what that was able to do.

CHAIR:   Now that there is the single register and it’s configured, is it said in Ms Matcham’s evidence whether you can search on the different columns? 

MRS SCHOLTENS:    Ms Matcham doesn't say.  I think it’s pretty clear from the different reports that she's shown that it looks, from my perspective, to be a pretty good computer system.

CHAIR:   Because I thought if you searched on the double hashes for the people who had the unusual smear pattern and then you searched on – or you could look at the diagnostic codes to make sure you were getting high grade abnormals with normal smears within 5 years, and then, having got that information, if you searched on the laboratories because you have the laboratories identified;  then if you had a particular laboratory where there was a pattern of high grades being found with a history of normal smears as we found here, the computer might cluster the smears read in that way by that laboratory all in a group and you could look and say, “Well, hold on, there are 5 women here, all read by this laboratory, and there seem to be found a high grade with normals in the last 5 years, should we look at it.”   Now the programme could just do that quite easily.

MRS SCHOLTENS:    Yes, it does look like it has been set up in a way that you could create all sorts of reports.   Once the data’s there it all seems to be able to, obviously.

CHAIR:   and is it used like that now?

MRS SCHOLTENS:    Well, you've seen the use that it’s put to in Matcham’s evidence.

CHAIR:   I didn't get the impression that there was someone back at base sort of actively trawling through it to look at it in this way.

MRS SCHOLTENS:    I can't help you beyond what she has said, but I think as a tool it was intended that, you know, people were very excited about what it would be able to achieve as an internationally first class register.   Certainly, Ms Matcham, you saw her, she is committed to seeing this work properly.

CHAIR:   Yes.

MRS SCHOLTENS:    All the people that we've seen who have been involved in the programme have this level of commitment.

CHAIR:   It also struck me last night that logically there's really very little difference – well, there's no difference between a Ministry employee doing this monitoring and evaluation, using the screening programme, seeing the information of confidential women and then passing it on in an anonymised form to an epidemiologist as opposed to the epidemiologist seeing it.   In both cases you have a human being who is looking at identifiable information.   I don't see why a woman should feel particularly comforted by the fact that one’s an Ministry employee and one isn't.

MRS SCHOLTENS:    Yes.   Those issues are obviously going to be dealt with.   Considered carefully.

CHAIR:   I understand from the Minister’s letter dated 2 October that this 74A  is coming up in February of next year, it’s going to Cabinet in February of next year I understand.

MRS SCHOLTENS:    Yes, well, the policy development process – you should not underestimate the effort that has to be put into these things.  Of course there are rules about how you do this, as you would well know.   I think it’s only the fishing industry that gets to regulate frequently and often ma'am.   This is probably a good time to have a cup of tea.

CHAIR:   Yes.  Are you going to need to go until the afternoon?

MRS SCHOLTENS:    I don't think so, ma'am.  I just want to go through the terms of reference.

CHAIR:   Yes, because it will give me an opportunity to hear a little bit from counsel assisting who have got some comments to make.

MRS SCHOLTENS:    Yes, that would be nice.

CHAIR:   I don't want to cut you off, but if you are going to be filing something in writing you've got the opportunity then.

MRS SCHOLTENS:    Yes, that would suit us fine.

CHAIR:   Until 11.15.

MID-MORNING ADJOURNMENT 11.00 TO 11.15 A.M.

THE HEARING RESUMED AT 11.15 A.M.

MRS SCHOLTENS:    So we got the computer – we know the who, what why for the computer-based system, the third point.   The fourth point “extensive continuing coverage of the eligible population”, well, we know it was slow to start with because of the opt-on decision and since then it’s been very successful in terms of coverage.

Fifthly, quality control of both sample-taking and sample-reading.   Well, focusing on sample-reading, obviously we know that there were a lack of specific standards for the quality of smear-reading which might have provided the measure or the bottom line for detecting under-reporting, so that is a problem.   Of course we also know that the lack of statistical data on the register contributed to that issue – you know, not enough people because of the opt-on, and then having 14 registers made it difficult even to look at what data you did have.  

CHAIR:   And then when you got the opt-off you then had the situation the register wasn’t properly configured until 1997 in order to be really useful, and then, of course, you also found the legal difficulties in using the information?

MRS SCHOLTENS:    Yes, although, of course, they didn't arise until very recently, and the expectation is that they won't interfere for too much longer.   Still on this issue of the sample reading, there was, of course, the reliance on the supervising pathologist to ensure quality in the laboratory until contracts were in place, so the system that was in place relied very much on the supervising pathologist.

CHAIR:   One thing Dr Bottrill said in his evidence, and I didn't pursue it with him, but he said when he was up at Whangarei, which was of course some time ago, that there used to be a visiting pathologist come around from the Department of Health.   So it seemed to suggest that at a much earlier point in time, the Department of Health did have a visiting pathologist who went out and looked at laboratories.

MRS SCHOLTENS:    Yes.

CHAIR:   What he did accept who knows, but I suppose if the Ministry or the RHAs had still had a concept like that, when you had a professional person going around looking at the laboratories from time to time, the circumstances of Dr Bottrill’s practice in comparison to how other laboratories were operating, and his practice was probably the norm at an early point in time, and then you go into the 80s you've bigger laboratories, quality control would have stood out.

MRS SCHOLTENS:    Yes.  I'm not aware of whether this concept of a visiting pathologist was put at all to any Ministry witnesses.

CHAIR:   No, it wasn’t, because I wasn’t aware of it until Dr Bottrill mentioned it.

MRS SCHOLTENS:    And I haven't ever heard of it either.   I mean, visiting medical practitioner yes, that was something Dr Boyd spoke about.

CHAIR:   It almost fits in, in the sense that you decide, yes, there was a visiting medical practitioner that sort of went around maybe general practitioners or something and then your visiting pathologist who went around laboratories, and given that the Department of Health at the time would have been funding all these bodies you can understand why it happened.

MRS SCHOLTENS:    Yes, it may well have made sense.  Of course there were many pathologists who visited Dr Bottrill in his laboratory in the course of his work and no issues were raised.

CHAIR:   We know Dr Linehan went there.   We know Mr Walker went there from TELARC.

MRS SCHOLTENS:    Yes, though he worked quite closely with the hospital laboratory, we've heard that.

CHAIR:   We heard he went to the hospital, we haven't actually heard the hospital pathologist came to him.

MRS SCHOLTENS:    Okay, right.

CHAIR:   Dr Padwell did do some locum work for him, you're right there, and there was an issue about him doing it at home, and I think there were others as well.  So as far as any hospital pathologist was doing locum work for Dr Bottrill, he would have gone to the laboratory, you're right.

MRS SCHOLTENS:    This focus on effectively the regulatory body, the professional body regulating competence in the professional of course is something that’s been the way the health system has worked, continues really to work that way, although parliament has certainly provided for more closer competency monitoring and that’s been phased in, as we've heard about.  We will list the evidence relevant to that when we finally produce our submissions on later terms of reference.  That’s not a controversial issue as far as I understand.   And of course the other aspects relating to quality control of sample reading was the voluntary progression towards TELARC accreditation until contracts were in place, and we know that that took quite some time.

And then finally the sixth World Health Organisation  measures to ensure that those with abnormal results are followed up and treated, again we haven't heard much about that – that’s outside the current terms of reference.   So I guess it boils down to the matters which we agree are relevant to the extent there was a failure to detect Dr Bottrill earlier, I would put them under 6 headings, and they are, first quality around subsidised health services – in particular, reliance on registered medical practitioners, reliance on voluntary quality assurance, reliance on experts or professionals advising, who may have a vested interest in terms of the advice they give, and of course the difficulties that we've seen here in moving to the negotiated contracts under the reformed health sector.   And perhaps you might also take into account the fact that it was a whole new system and took time for people to adjust to it, and probably by the time they'd adjusted to it another new system came into place.

CHAIR:   Should I take account of the likely impact on morale for the Ministry of these constant changes and readjustments?   I think it also involved people reapplying for positions which wouldn't assist the work environment.

MRS SCHOLTENS:    Yes, I think it is fair that the impact of constant restructuring and change, that was one of the consequences of that, and the impact has to be taken into account in looking at the developments, so yes, the answer is yes.

CHAIR:   This might be taking it too far, but it seems given the constant changes within the public service and the move away from a more secured employment and with constant change and people reapplying for jobs, it’s not really the environment where someone is sort of going to start jumping up and down and saying, “You must do things a certain way” when you perceive that more senior people are perhaps reluctant to do it that way.  I mean, it could create a culture where you put forward advice and then if its accepted fine, if it’s not accepted that’s it as well, you don't push the issue too much.

MRS SCHOLTENS:    I can't recall anybody agreeing with that position ma'am, and I wouldn't want to speculate.   I think the people that we've heard from all gave very frank advice.

CHAIR:   But you would agree that there would be an impact on morale which wouldn't be of assistance?

MRS SCHOLTENS:    I think there was evidence there of that.

CHAIR:   Yes, that’s fine.

MRS SCHOLTENS:    So that’s the first, quality around subsidised health services which impacted on this situation we have up here.   Secondly, decisions taken in the course of implementation of the programme, and I cite three key ones:   the first being the opt-on/opt-off decision, the first one by the Minister of Health in 1990 and then the Associate Minister again;   the second one was the decision to have 14 separate registers, which seem to be linked to the health reforms and was obviously made before 1988 – late 1988;   and thirdly, the decision to move ahead in the implementation without proper evaluation of the pilot programmes and resolution of significant issues, including register issues.   And that's a decision that I submit, reading the documents, you can see was the advice given at the time was the view of the Minister at the time.   

Then the third matter relevant to what's happened here in Gisborne is the difficult fit for the programme in the health sector.   It doesn't matter which snapshot of the health sector you wish to take, it’s still a difficult fit because it involves bringing together so many different services.

CHAIR:   What will be the impact now with the 22 district health boards?

MRS SCHOLTENS:    I think the evidence, which is what I would just point to here, is you need to look at what Dr Poutasi told you about the commitment within the Ministry and what Dr Peters told you about how she understands it’s going to be set up.   Really I think Dr Poutasi put the level of commitment as high as she could as a Chief Executive who has a level of discretion that, in the end, she’s obviously got to do whatever it is at the end of the day the Minister wants, but you can see where the programme is headed under the restructuring.   But who knows how it will actually work.   So we have difficult fit within the devolved management model up until 1993, and that’s the sort of model we’re really now headed  back to, which is sort of local politics rather than central politics driven, then difficult fit in the environment that focused on contracting for services and with split accountabilities, public and private health, where there were specific funding decisions made and the screening programme crossed those areas.  Then the requirement to negotiate and agree priorities under those 1993 reforms resulting in the absolute best endeavours and reasonable endeavours obligation   So the need to prioritise that it was a consequent of that meant that TELARC accreditation came down the list and nobody signalled it as needing more attention.

And then the focus by the Midland RHA on the overall laboratory contracting issues with the community laboratories rather than separately deal with laboratory services to the programme.   Now, of course, we've only heard evidence from Midland and there were 3 other RHAs but I think it’s pretty clear that whatever happened TELARC accreditation was only mandatory across New Zealand.   Late 95 was when Dr Teague’s laboratory signed a contract.

Then the fourth factor, reliance on external expertise for advice on laboratory standards and advice on monitoring and evaluation, and clearly the monitoring and evaluation advice that was being given I think you've got to read that in terms of the context at the time, too, but certainly there was an accepted need for more internal expertise to carry out what was being suggested.  I think it’s referred to in the submission, the first recommendation by CSAC to do this cancer audit, which was in early 1994, was made to the Public Health Commission, and of course that then got restructured too and brought back into the Ministry and I think when Dr Cox mentioned it again it was going to be assisted by the Otago Medical School.  So you need to look at what was going on at the time the advice was given and what was suggested and then what happened.   There was certainly a reliance on external expertise at that aspect and with the setting of CALC criteria, and monitoring laboratories was really left to the foxes, I guess.   If you look at CSLAC’s terms of reference it was expected that they would raise issues, but of course TELARC accreditation, had that been in place across the board, brought that independence, although TELARC itself, as you know, was also relying on pathologists expertise.  

The fifth point, insufficient ability to monitor laboratory performance and lack of adequate standards to identify unacceptable under-reporting.  

And sixthly, delay in implementing the national evaluation of the programme.  Now obviously this something that’s been on the agenda since 1996.   I’d point very much to Ms Glackin’s document review of accountabilities which caused the difficulties that we heard from Ms Handiside.   The concern was very much –Ms Handiside’s manager, Ms Glackin, was very concerned that these things weren’t happening and you can see when you read that report there's an effort here to try and fix this.   But again, the real problem was the suggestion of fixing it was to send some of these obligations to the RHAs who had the control levers but that also meant splitting certain things into four.

CHAIR:   Do you think, too, the fact that the Ministry really since 93 – maybe even earlier in fact – yes, from the time it moved from the Department of Health, but certainly after the 93 reforms, it was very much a policy unit in a sense and although it may have had some operational functions they weren’t many and it wouldn't really have had the staff and the culture, the resources – whatever is needed to implement policy that an operational entity has.   Do you think that would have had an impact on the programme?

MRS SCHOLTENS:    Yes, I think that certainly is the evidence, although I'm not sure if it was Dr Lambie or Dr Poutasi who said, “Well there are other operational units”, but it’s clear that their core function from 1993 was a policy Ministry.

CHAIR:   Because it struck me when I looked at the agreement Midland had with Tairawhiti, for example, it was a spelt-out document that in a sense set out standards – well, anyone reading that document got a clear indication of what Midland expected to happen and how it was going to see it happen.

MRS SCHOLTENS:    Yes.

CHAIR:   And I know that it sort of gives a table of what Midland expected as an organisation, and it sort of says, “We’re at the first or the second level but we've got to move to the fourth level”, but it is all hallmarks of the type of literature that’s produced by operational units.

MRS SCHOLTENS:    Yes.

CHAIR:   And I haven't seen anything with that type of detail and that type of approach from the Ministry’s documents, which is understandable given a large part of its work is a high policy unit.

MRS SCHOLTENS:    Yes, that's right.

CHAIR:   But if, for the programme within the Ministry, there had been that sort of detailed document – even like the Peters document in a way because the HFA again has been an operational unit, you can see as soon as the programme gets into the hands of a body with operational expertise to start generating sort of steps, the material that you would imagine would need to be taken to actually move something from a plan or an idea into actually being carried out.

MRS SCHOLTENS:   Of course that’s exactly right, and the RHAs had started on that process with their contract, they were at the higher level generic standards – the Sylvia Sax document, and one can see that the intention was, and it happened in the end, that that contracting body which, as the RHA and then the HFA, would eventually get to that point.  It’s just taken this long. 

CHAIR:   Yes.

MRS SCHOLTENS:    That covers the matters that I was intending to cover.  There was just one point that I did mean to mention about consultation which I didn't – just a brief submission on the issue of consultation, because certainly the Ministry and the department has been criticised for delays and for perhaps consulting too much.

CHAIR:   Or for too long a period.

MRS SCHOLTENS:    Too long a period, and I would just ask when you are   …   [Tape changeover]   …  being consulted about, because that very much impacts on what's going on.   I think there are a couple of different situations – for example, a legislative policy change like the opt-on/opt-off.   The 3 year period from 1991 to 1993 wasn’t just consultation.   I mean, what government wanted was a move,  support for what they were doing.   There were issues certainly relating to Maori women’s concerns.   These needed to be worked through.   The Maori women’s data issue and the Kaitiaki Regulations issue, there you're consulting with the Treaty partner, and consultation is obviously more than just, well, you set your timeframe and you make your decision at the end of it.  You have to consult in good faith, there's got to be respect for the principles of the Treaty, you work the policy issues through more collaboratively than you might otherwise do.   That’s certainly the approach that the Ministry has taken, that’s been the direction that government has required.  Quality systems such as the implementation of the Bethesda Code by laboratories, that’s the sort of thing that depended on a significant buy-in by laboratories.   I think even Dr Stratton accepted that you couldn't just tell the laboratories to use this code, or regulate that they’d use the code and then everybody all of a sudden would;  it was something that they had to be educated about, shift their systems and agree to.   And there was a lot of work put into that.  In fact, in the area when you are moving to new quality systems within existing private laboratories, or public laboratories, I think the Ministry’s attitude was, “We’re going to have to bring these people with us if this is going to work.”   So, quality assurance, there had to be a significant level of buy-in.   Now, certainly you get to a point where a regulator will say, “Well, you're not buying in and we’re not going to wait any longer.”

CHAIR:   Yes, exactly.

MRS SCHOLTENS:    And you might perhaps be interested in the fact that the consultation that Dr Peters has just been through, I think we now know that there's likely to be a legal challenge and an application for interim orders to prevent this new laboratory contract coming into place.

CHAIR:   Well, I think that is always the difficulty with government is that commercial judicial review where commercial interests don't like the actions of government and therefore attempt to challenge and stop them is a part of government’s life and you can't shy away from that.

MRS SCHOLTENS:    Yes, and so when you are consulting in that area, then you've got different factors going on.  And you might also be interested in a story that I thought was interesting, the Select Committee two days ago was considering the Bill and one of the issues the Ministry of Health solicitor tells me was being discussed was the ability of the HFA to use s51, you know, take it leave it sort of contracts, and the suggestion was that that was not fair – a monopsony purchaser shouldn't be able to do that and perhaps there should be a requirement for good faith bargaining on all parties.  

CHAIR:   What happens when you get into contracts, you see, if you stuck to something that’s under regulations –

MRS SCHOLTENS:    There's rules, that's right, but we all know that that has a whole different kettle of problems that go along with that.  

CHAIR:   It seems to be a problem of misunderstanding the role of government, in a sense, and confusing it with the commercial sector.

MRS SCHOLTENS:    Well, with respect, ma'am, that’s perhaps a view that’s not shared within government.   But that’s obviously a view.  I thought you might be interested in that because apparently, much to the horror of the official that reported back to me, the suggestion seemed to get a wide degree of support around the table that was considering the Bill.   So it just add to the flavour of the context within which people have to work.

CHAIR:   Yes.

MRS SCHOLTENS:    And that’s the heart of the Ministry’s submission, to invite you, and in fact really plead with you to look at the context, to look at the advice that was given in the context within which it was given, the whole of the advice and the people in resources that were there to deal with it, compare that with what was going on overseas.   Not because we’re trying to say what happened was OK, but that what happened wasn’t all that unusual and it can be understood we now know that we have to do this programme differently and you've heard what steps are being taken in that direction.   We are also concerned about the issue that Dr Duggan raised yesterday about women in the past.  I think that we see the current evaluation as hopefully going to give us some more information about that issue.

CHAIR:   Yes, well, this is being facetious, but, you know, in view of your reference to good faith bargaining and contracts, the trouble is for the women at the very end – and I’m talking about women’s cervical screening, they can't turn around and bring an action under the Fair Trading Act or on any other legal basis to say “there's been a breach here, there has not been good faith delivery of service here, there's been a breach of a duty of care”, because of course the ACC Act stops them from doing that.   In a model where there are contractual responsibilities and people are seen as being able to hold others accountable and police others’ conduct, the one who is ultimately dependent on the system working and he was at the bottom can't do anything.

MRS SCHOLTENS:    It wasn’t any different under the old system, though, ma'am.

CHAIR:   No, but I suppose if things are controlled by regulations you can lobby.   There is the Regulations Review, you at least then have an identifiable person or group or persons who are exercising the control who you know who to go to.   The way things seem at the moment it’s so fragmented.   I mean, one of the issues people had is “who do you go to to complain or to voice your concerns if the programme isn't operating.”   Do you accept the idea it would be good to have a, for want of a better word, “complaints officer”, someone who people like Janice Hobbs could have gone to within the programme and said, “We’re actually very concerned about what is happening in Gisborne, we think that there is a problem here that needs to be looked at.”?

MRS SCHOLTENS:    I haven't taken any instructions on that, ma'am.   One of the things I have asked, we've both asked the organisations to look at are all the various recommendations that have been suggested by different people so see if we can get some feedback to you about that.   There are a lot of them and I simply don't know the reaction to that.   It seems an eminently sensible suggestion.  I don't know if there are any processes in place at the moment that would deal with it.

Unless I can assist further, those are the submissions.

CHAIR:   Mrs Sholtens, just one issue Mrs Barrett is going to raise with you, but I would like just to lead in, and that is we learnt with the delay in the statistical report on Maori women concerns had been placed before the committee about the delay the Kaitiaki group and the Kaitiaki Regulations could have on release of data about Maori women, and of course the concern we have is that given that the rate of cervical cancer for Maori women is 2.5 times that of Pakeha women, it would seem that the need for robust and up-to-date information about Maori women would be helpful to those working in the health field. 

MRS SCHOLTENS:    Yes.

CHAIR:   Can you assist us on that at all, in terms of is there any thought being given to altering the Kaitiaki group, their terms of reference, the way they go about things, or the regulations, to ensure that although the purpose they are there for is still respected and recognised, equally the benefits of getting data about Maori women are achieved.

MRS SCHOLTENS:    Yes.  If you could just give me a moment I have some instructions about that.   This is one matter that we do intend to deal with in the later terms of reference, the issue of the Kaitiaki group itself, and I think the submission would be that there have been problems, there have been delays, but that the current group does seem to be working very well – the current system works well.  Certainly, the Ministry would not want to see it removed;   they believe it’s a very important protection.   I think they would be certainly open to suggestions about procedural guidelines for the committee.  I think the fact that it’s working well at the moment is probably the reason why that hasn’t happened, but it is perceived as working very well at the moment.  The issue of expertise on the group isn't a matter that I've taken any instructions on, but I've heard the suggestion made it’s one of the recommendations and I have asked for a view on that.  

MRS BARRETT:    
And further to that, Mrs Sholtens, is the fact that if in fact a time for the present National Kaitiaki group membership changes, who knows what we’re going to be left with yet again.

MRS SCHOLTENS:    Yes.

MRS BARRETT:    Which would inhibit, you know, Maori data coming out speedily.

MRS SCHOLTENS:    Right.

MRS BARRETT:    The other issue also was taking into consideration counsel for affected Maori women recognising in her submission that they should be retained on the basis that Maori went a long way to get them put into regulations.

MRS SCHOLTENS:    Yes.

MRS BARRETT:    And I don't think that anybody should accept that as a reasoning in terms of it is providing good Maori data, timely and precise.

MRS SCHOLTENS:    Yes.

MRS BARRETT:    Now for the benefit of Maori women, to enable the stats. to either come up or down.  But I just wondered, what do you use, the Ministry of Health, with the exception that you've just told us what stable views there was about the National Kaitiaki group.   I have heard, you know, that it won't be removed, and that’s fine, but I think it needs to get into another gear.

MRS SCHOLTENS:    Yes, I think that would be accepted too.  I'm not sure whether the terms of reference that were developed last year for the group deal with the issue of delay at all, I haven't studied them closely, but you obviously raise an important issue, that somehow we need to ensure that the group isn't able to delay the release of data, that the issues get before it and they get resolved quickly.   That’s the important thing.

MRS BARRETT:    Yes.

MRS SCHOLTENS:    And perhaps they may need to be supported by some expert advice about the benefits of having the data available if there is a resistance to it.

MRS BARRETT:    Right.   I think the other point also, in listening to you talking about consultation and how the National Kaitiaki group was taken around as a Treaty partner issue, it’s a pity that regulations didn't write that in – and we haven't heard evidence about that through this hearing, that recognition of the Treaty of Waitangi within that regulation.

MRS SCHOLTENS:    Mrs Barrett you will be well aware of the debate at the moment around this?

MRS BARRETT:    Oh, yes, I am.

MRS SCHOLTENS:    And back in Wellington I know they're struggling with that as we speak.

MRS BARRETT:    Yes.   Thank you.

PROFESSOR DUGGAN:    Mr Murray, this exhibit 101, Tracey Mellor, I don't know quite what to do with this.

MR MURRAY:    No, I was afraid you'd say that.

PROFESSOR DUGGAN:    Because obviously I can't give evidence.

MR MURRAY:    Well, I've got it here somewhere.   Put it this way:   just as a lawyer, I had some questions about it myself.  It just came through on the email last night and I haven't had a chance to go back and ask who did it, why was the scope of it limited to the way they’ve done it and what is the statistical implication across the total numbers.  Those were my immediate reactions and I think as an expert you'll probably have a few more questions.   Although you can't give evidence, if you indicate your concerns I'm happy to go back and get some instructions and, if it’s practical, to come back with some more answers.  I personally would like to because I think the issue is so important.   We dealt with Dr McGoogan’s evidence on the concern she had about a re-reading exercise and that you can be confounded by just basic errors in the data.

PROFESSOR DUGGAN:    Right.   I do understand what they’ve done, they’ve taken a sample of the data, they want to get a quick look really to determine if there was transcription errors.   They did identify transcription errors amongst the smears that were read as abnormal by Sydney and they identified one case that had been transcribed as negative or normal by Dr Bottrill and ASCUS-H by Sydney, and then when they looked at the original report from Dr Bottrill’s laboratory he had in fact called it high grade.   So you take one false negative off Dr Bottrill’s list.

MR MURRAY:    Yes.

PROFESSOR DUGGAN:  And this was the scenario that Professor McGoogan drew our attention to, that when she personally reviewed the records she found transcription errors which reduced a number of false negatives that were being attributed to that pathologist.   So I think my general comment is that any database has to be clean.   Is that sufficient for you?   It’s worrying, right?

MR MURRAY:    I suppose it would be surprising if you didn't detect anything wrong with your database.

PROFESSOR DUGGAN:    You’d be worried too.

MR MURRAY:    Yes, just the nature of these things, but what I think I need some guidance on is whether the % of errors that was identified gives any cause for concern about the exercises that we've done through the evidence.

CHAIR:   Exactly, yes.

MR MURRAY:    Does it undermine any of the analysis that was done by Dr Farnsworth in answer to your questions, or Professor Skegg’s evidence on the incidence of cancer.

PROFESSOR DUGGAN:    You see, I can't give evidence on this.   Obviously I have an opinion on the impact this would have on it, but if you could bring back a document that would explore what is the impact of these transcription errors on the interpretation of the data that Dr Farnsworth brought in.

MR MURRAY:    Yes.

CHAIR:   Perhaps he could use Dr Cox.   I only mention him because he’s around and he also went through the data and he's got this degree in statistics too, remember, or his degree in mathematics.   It’s just a concern and I think you should liaise with Mr Hodson because the concern is at what point – you know, you say on this basis there's one false negative less but it’s only a sample, and at what point do you say, well, how does this affect the level of under-reporting?   That’s the concern.

MR MURRAY:    I know.   

CHAIR:   It may be that, do you think I should issue a ruling.   We are back to needing the Professor Skegg study in Tairawhiti in order to be able to determine whether or not there's an unacceptable level of under-reporting. 

MR MURRAY:    Oh, I hope we’re not going too far backwards.

CHAIR:   Well, it’s noticeable you brought this up today, as soon as you got the ruling.

MR MURRAY:    It was pure coincidence that it turned up on my email last night, because I asked for it before the end of this hearing.

PROFESSOR DUGGAN:    Mr Murray, this needs to be fleshed out, this document, and I would like to know who the author of the document is, what their qualifications are.

MR MURRAY:    Yes.   Unfortunately it’s been done remotely from me, just because I've been here I haven't had a chance to actually audit that and check what document they were preparing.  I thought this was provided to me, I thought I’d better get it in to evidence and let's see where we go from there.

PROFESSOR DUGGAN:    And obviously this is smears, this is one smear?

MR MURRAY:    Yes.

PROFESSOR DUGGAN:    In terms of false negative reporting, all the calculations that we did with Dr Farnsworth related to women, results by women.

MR MURRAY:    Yes.

PROFESSOR DUGGAN:    so it may be that this would have no impact whatsoever on those calculations because this is smears that was women.

MR MURRAY:    I think where we get to is whose evidence on this would carry most weight with the inquiry panel because it is no good me coming back with another explanation from a HFA person if that person doesn't have the epidemiological or statistical qualifications that would impress the panel.   So I know Dr Cox is actually over-burdened with numerous obligations relating to cervical cancer and screening, but if he’s the person perhaps I can liaise with counsel assisting and then it’s the inquiry’s expert witnesses that are coming back with that rather than another party’s

CHAIR:   Yes.

MR MURRAY:    So if I can leave it on that basis and the end result will either be that the inquiry’s expert witnesses will report back, or if that’s not possible for some reason I’ll put the pressure on the HFA to do some more work on it.  They have their own epidemiologist so they have some internal advice on that.

PROFESSOR DUGGAN:    I think that would be acceptable to us, to get an independent opinion. 

MR MURRAY:    Is that all right?

CHAIR:   Yes, that’s fine.

MR MURRAY:    Just before I sit down, a question that was asked of me was the scope of the Health and Disability Services Act, remember there were some questions about that.

CHAIR:   You've just reminded me.  I asked you what were the ameliorating factors and you said Mrs Sholtens was going to deal with the ameliorating factors.   You can do it in writing, but I would actually like something that says, headed, “Ameliorating factors” and lists them so I know where I can find them so that I can read them and say to myself, yes, I too think this is an ameliorating factor.

MR MURRAY:    Yes, I have noted that and I hope that is going to be written up large and if they are good ameliorating factors they may well support the HFA’s risk assessment which then is the springboard for going to the future.   So I've got that firmly on my list and I'm just going to touch on it shortly, but before I get to that area, there was a question about the Health and Disability Commissioner and whether that jurisdiction – I'm not quite sure how it arose, but it was a jurisdiction how do you get complaints.  It’s not just complaints –

CHAIR:   Not complaints, it’s sort of general concerns.   You're not saying something has gone wrong with Mrs X or Mr Y, you're just saying, “I have a feeling there's something wrong with this health system here.”

MR MURRAY:    Yes.   You then asked me – could I just look at the Health and Disability Commissioner Act, and I’m not sure why I was asked, but Mr Corkill –

CHAIR:   Well, you represent HFA and Health.

MR MURRAY:    All roads lead back to us, I'm beginning to realise.  Mr Corkill kindly faxed to me an article he wrote on the New Zealand Code of Health and Disability Services Consumers' Rights and I think the article indicates it is a complaints-based system.

CHAIR:   Yes, that is what I had thought.

MR MURRAY:    But there is a power for the Commissioner to act of his own motion, and the Nicholls and the Christchurch Hospital saga, that case is cited in this article and Mr Corkill makes the point that it does show that – well, it’s a vivid demonstration of the scope of the Health and Disability Commissioner Act and the Code in investigating, not only individual cases, but also systems and organisations.

CHAIR:   Right, so if Janice Hobbs had been concerned and the Health and Disability Commissioner was up and running effectively at the time, she could have contacted the Health and Disability Commissioner?

MR MURRAY:    Yes, and even if it was not a specific complaint it does look as if the Act is quite flexible.   I do know that the Nicholls case and the investigating into the Canter bury/Christchurch Hospital did arise, though, out of complaints.   So I don't think it goes the full distance of the concern that you had.

CHAIR:   No.

MR MURRAY:    In any event, I’m happy to make that article available, it’s a neat explanation of the Code and the Act.

CHAIR:   Thank you, that would be nice.   Without a complaint the difficulty is, given the competing demands on someone like the Health and Disability Commissioner, there's often not enough evidence to get the person going in the sense that a complaint is an example of something going wrong and that’s tangible and you will look into it and that may trigger an investigation, but without that -

MR MURRAY:    It’s something below the complaint threshold that we’re looking for.

CHAIR:   Yes.

MR MURRAY:    I do know that I've seen media reports, I don't have any direct instructions on it, but the Minister of Health is also concerned about this arising out of the Northland woman, and I understand there is a review going to be made to see if these underlying concerns have an avenue for being pursued rather than waiting until they become a crisis and then you start looking back.   So that is underway and I'm just going off media reports, so if I'm wrong on that don't hold it against me.   Before we hear from counsel assisting could I just make some quick bullet point comments on counsel assisting's submission.

CHAIR:   Yes.

MR MURRAY:    I'm not going to be comprehensive in any way, but if I can just very quickly flag some points.   On term of reference 1 counsel assisting not unnaturally place emphasis on Professor Skegg’s evidence, and his initial thesis for answering term of reference 1 and helping us with what was an unacceptable level of under-reporting was really to the effect that it’s unacceptable for women to get cancer.   So that’s one way of measuring unacceptable under-reporting.   I've just flagged that there is emphasis on that whereas the emphasis in our submission is to highlight some of the evidence which shows that that’s setting the threshold too low because both Mr Corkill and I XXD Professor Skegg and suggested that the purpose of screening is to identify women with abnormalities so that they can be treated before the disease progresses, and I think counsel assisting are live to that but I would like to emphasise the distinction which we draw out more in our submission.

Just before I leave term of reference 1, it does seem to me when you look at the evidence overall there's a number of different ways in which you can address term of reference 1, and there's 4 of them.  I think you can make a commonsense judgement on all the evidence – that’s point one.  The second thing is you can look at laboratory practice, which is Dr McGoogan’s approach.  The third point is you can look at the correlation results so you've got some statistical basis for coming to your conclusion.   And fourthly, you can look at the incidence of cancers discovered on the re-read.   So the approach that we took in our submission was not to really say what the inquiry should do but try and pull out of the evidence the key passages which seemed to support each of those approaches.

CHAIR:   Yes, and it seems, too, that Ms Gibson, on behalf of Dr Bottrill, has accepted that there was an unacceptable level of under-reporting.   Now an acceptance without anything to support it, of course, wouldn't be enough for the committee to making a finding in that way.  But given the evidence we've heard, if she doesn't challenge that evidence, if she says, “No, you can accept that evidence and what's more we accept there's an unacceptable level”, I think it’s clear then that there is an unacceptable level.

MR MURRAY:    The only caution I would add in my submission is that in an adversarial process, if counsel can see points or are just silent on them, the Court can make inferences that, “well, they didn't join the battle on that so I can take that as an indication”, but in my submission one has to be very careful with inquiries because the panel is enquiring and it may be that counsel don't challenge something or concede something but if it’s not an adversarial process there is a danger in that in itself and so you rightly indicated it’s not just a concession, there has to be some evidence that would be consistent with the approach counsel are taking.   It’s more the evidence rather than any concessions that are made.

CHAIR:   I think even in a Court if there is a concession, if the evidence points the other way, I've encountered situations where judges will ultimately say “we are going to make our mind up.”   I know they can be very funny about judicial review even if you want to make a concession that, yes, things have gone wrong and you should intervene”, and then they will sort of say, “We have to be able to see a reason why we should”

MR MURRAY:    Yes.   Anyway, that’s just a general point of approach in the distinction between adversarial and inquisitorial.

CHAIR:   The degree to which you took that approach would depend very much on the process followed by a particular inquiry;   in other words, if the inquiry was completely inquisitorial and you were in a situation where the committee just went around interviewing different persons, you could say then, well, yes, a concession a person might make isn't enough;  but if you have a public hearing in the way we have, which to quite a large extent has followed adversarial processes in terms of allowing XXN, submissions by parties, it does give persons an opportunity to say something, and if they don't, it may not be exactly the same as a court of law – I think it’s a shifting scale really, but I see it as being different from the completely inquisitorial process where you just have a panel that asks all the questions.

MR MURRAY:    Yes, and the only response I’d make on that, because Mrs Sholtens and I had such an enormous brief, with two major clients that were involved in the thick of all the issues, we had to be very selective on the topics we joined the battle on, and I wouldn't like it to be thought that because we as counsel overlooked something, or didn't overlook it but decided not to do battle on that point, that that of itself was a basis for the inquiry saying, “Ah, well.”

CHAIR:   I don't think that is, but the point is if, for example, there is a particular witness and you haven't challenged that witness and we come to read the witness’s evidence and we think, “Oh, yes, this is convincing”, then in the absence of any challenge to it there's nothing to make us, you know, hold back.   In other words, we read it, we think, yes, we think this is a very convincing account of events and we adopt it.

MR MURRAY:    and all I would say, though, Madam Chair, is make sure the oral evidence matches up with the contemporaneous documents at the time because they may speak volumes.  Often witnesses come to inquiries, they don't have the time or they haven't gone back to check the documents and there's a natural tendency to give evidence under pressure that may actually not match up with what happened at the time but the witness hasn’t had the time to go back and review all the documents over the 10 year period, for example.   So I accept there's obviously indications that the panel can draw, but I think my submission is proceed with caution with an inquisitorial process.   

The next quick point I would make is on p51 of counsel assisting's submissions, there's a reference at the top of p53, it says:  “It would have been possible after 93 for the Ministry of Health to utilise s74A(7) to promulgate regulations requiring the compulsory accreditation of laboratories delivering services to the programme.”   I haven't had a chance to check that carefully but I didn't think that regulation-making power in s74A was really directed in any way at all to regulations for accreditation of laboratories.

CHAIR:   No, I don't either.

MR MURRAY:    But that might be just an error.

CHAIR:   Something’s gone wrong I think.  I almost know that section by heart and I can't think of anything –

MS JANES:    We would concede an error, ma'am.

MR MURRAY:    And moving to p56, at paragraph 117, this is a reference to the birth of Midland RHA and the issuing of s51 notices, and the submission is made that it was a conscious decision by the Midland Board not to include quality requirements in the s51 notice, and I think that’s actually not correct.   I know that counsel assisting are relying on Mr Mules' evidence at the citation there, but Mr Mules was being pressed by, I think it was Mr Corkill, remorselessly, and Mr Mules at that reference was asked about this and he said well he didn't know, he wasn’t actually there at the time.  The bulk of the evidence was to the effect that s51 notices were just a transitional mechanism, so it is unfair to the Board to say that there was a conscious decision not to do it.

CHAIR:   Put it this way:   The impression I got from watching the XXN was I think he opted for saying yes it was a conscious decision because otherwise it was saying, well, we just let it happen, and he might have thought that looks worse than saying, well, we knew what we were doing and we did it.

MR MURRAY:    I think he was a bit trapped here.

CHAIR:   He was trapped, but it seems to me, anyway, the logical consequence of this situation is you either made a conscious decision to do it that way or otherwise.  You didn't know what was happening, but through force of circumstance that was the end result.

MR MURRAY:    Actually, if you go a step back prior to the health reforms, say the regulations had been amended to require TELARC accreditation as a condition of getting the regulatory subsidy, then when the health reforms came in that regulatory requirement would have been put in the s51 notice.

CHAIR:   Exactly.

MR MURRAY:    Because that’s how the transition from regulations to contracts worked.

CHAIR:   That's right, and that’s why I think it was, in a sense, a missed opportunity not using the regulations, not only at the time of the regulations but that would have set the stage, so to speak, for what happened later.

MR MURRAY:    Yes, because you will recall in the s51 notices they did actually have little footnotes indicating all the regulations that had been the basis for that same provision and they were now put into a notice.

CHAIR:   That's right, yes.

MR MURRAY:    I just think that the Midland Board, even though they don't exist now, might say, “Well, hang on a minute, we had hundreds of s51 notices which were just promulgated to get us from the old system to the new system” and then the clock’s ticking, and of course you can then judge Midland’s progress with getting negotiated contracts into place with quality requirements in them.

CHAIR:   Well, I think, too, that the evidence was that Midland would have made a conscious decision not to introduce change via s51 notices because we know that they were used for a period of years.  It wasn’t just immediately on the introduction of the Health and Disability Services Act, they were rolled over.   So at that point, when they could see that they were not moving to contracts within the first 12 months and there was going to be in the second year of the new reform another s51 notice, they must have made a conscious decision at that point to say, “Any changes that we want to have introduced we will introduce via the contract system and they will therefore be accomplished when the contracts are completed and under the s51 notices things will be as they have been;  we are just preserving the status quo until we get what we want in place via the contracts.”

MR MURRAY:    Yes, Mr Mules gave quite a lot of evidence about that and said he understood the government policy guidelines required them to move towards negotiated contracts, not to issue new s51 notices.

CHAIR:   Exactly, yes.

MR MURRAY:    Moving over to p59, paragraph 128, this is a reference to the failure to forward the standards for laboratories that were developed by CSLAC in 1995 to TELARC, and I think an affidavit’s been filed to indicate that in fact the standards were referred to TELARC but they seem to have not been actioned by TELARC.   That’s an affidavit by Lucy Wright.   I can't recall what's happened to it in my collection of documents, but that’s just an update on what's happened since the submission was written.   At p65 it’s the end of quite a careful analysis of the impact of the health reforms and structural problems that may have impacted upon the screening programme and the only point I would emphasise is that the Health and Disability Services Act was actually the vehicle for achieving another tier of quality over the top of the reliance upon medical practitioners.  So the analysis here, of course, is all entirely legitimate, but one has to balance that with the fact that but for that Act we may still be left, we don't know what would have happened.  Probably we would have continued with reliance upon professional integrity and qualifications only, so one has to just – I know there's a lot of criticism of the health reforms, but one does have to balance that criticism.

CHAIR:   Well, I don't think we’re here to really look at the health reforms, we don't have enough information to look at the health reforms, so it does seem to me a lot of what was achieved through the health reforms could have been achieved by regulations as well.   You could have passed regulations requiring laboratories as a condition of funding to be TELARC accredited by a certain date, to do a minimum number of smear readings if they were going to be paid for cytology.   It is possible either way, so I don't think you can say the health reforms take the credit.   I think, it seems to me, what the health reforms did do is because the modus operandi changed, however you might have been setting the programme up before to try and get all the steps in place, you then had to attempt to do it in a new environment, with a new modus operandi.

MR MURRAY:    Yes.  I'm just flagging the issue that the statutory provisions emphasis quality, and if that Act hadn't been passed, well, we would have been under the old system and we can't speculate what would have happened, I'm just raising that issue.

CHAIR:   That's right.

MR MURRAY:    Moving over to p89, paragraph 236, it’s reference to the new cytology standards in 2000, the Dr Peters standards, and there's some comment there that it appears that it will be at least a further year before laboratories will actually be monitored against either of these standards.   Well, my instructions from Dr Peters are that the independent monitoring contract has been let to Dr Cox and that Dr Peters would expect that if the standards are implemented this year it would be a quarterly monitoring as at March next year.   I will try and make sure we can tighten this up with some evidence if we are not the subject of interim orders proceedings, but I just want to balance that with it may not be quite as long before that monitoring starts cutting in on the new standards and that will be done quarterly and the statistical information will come back to those responsible for the programme.

CHAIR:   And you say that in the short term, because you say that 74A’s going to be changed, in the short term they’ve found a way around any 74A limitations on the independent monitoring unit?

MR MURRAY:    Yes, the independent monitors don't need identifiable data, is what I was told, to make sure that those performance indicators are properly checked and the information comes back to the programme.   Where you go from there, of course, if a problem is discovered, is another matter, and that’s where 74A may require attention.

Now, I think the next point is that we are coming now to the ameliorating factors.   I think counsel assisting can help with that to some extent, probably to quite a lot extent actually on p105 of their submission.  At paragraph 301 onwards there's reference to the fact that although accreditation is not an absolute guarantee of competence, it does give one a fair degree of assurance because the content of accreditation was covered by the TELARC evidence that’s explained here, including, if you look at paragraph 301, the second half of it:  “Once accredited the laboratory would be required to participate in inter-laboratory proficiency testing such as the Royal College of Pathologists of Australasia/QAP programme, produce evidence of internal quality control measures and show that it had actively followed up the histology results from colposcopies and biopsies.   Accreditation would not be able to pick up a pathologist’s off-day but it would pick up cumulative variations in performance as well as non-performance.”   Now, some of that evidence might have to be gone into and just validated before you get the content very clear about what the Royal College of Pathologists of Australasia/QAP programme is, for example.   But I think that submission, if it’s right, and that evidence supports that submission, helps me with my submission that from 1996 onwards your concern about women should be ameliorated because if they're on the programme and having regular 3 yearly smears after 1996 those smears should be read in laboratories that are in New Zealand, any of them, any of the private laboratories anyway that would meet these requirements.  When you think about it, even if you now started the programme again and said, “All right, women need to go out now and have a smear and then have one again”, they're still going to the laboratories that would be performing at this standard.   So I think, and I submit, that if this evidence supports this argument that’s put up, whatever historical concerns you'd have during the early part of the 1990s, one does get an increasing level of confidence so that HFA's risk assessment is probably correct.   That’s how I would put it.   It’s not to deny the systemic problems with the programme, but on the different question of risk to women, in my submission the HFA’s risk assessment is correct.

PROFESSOR DUGGAN:    Mr Murray, that assessment just covered the community laboratories?

MR MURRAY:    Yes, I thought you were going to raise that.  

PROFESSOR DUGGAN:    You can read my mind now?   That’s very worrying!!

MR MURRAY:    I've learned a lot.   I've learned not as much as I should have perhaps, but I've learned a lot about cytology.

CHAIR:   It’s a bit different from the brain.

MR MURRAY:    Yes.   The duRose study did focus on 17 laboratories, private laboratories only, because they are reading the bulk of cervical smears for the programme.   Now, there may be a residual concern, and just on my feet I can't give you an answer about that, other than that I think the Walker     …   [Tape changeover]  

PROFESSOR DUGGAN:    Except the issue of minimum volumes doesn't apply.

MR MURRAY:    Sorry?

PROFESSOR DUGGAN:    Minimum volumes were not part of TELARC accreditation from 1996 on.

MR MURRAY:    Yes, although the evidence with the private laboratories I think was that they were reading 15,000 or more.   The problem  was with the hospital laboratories which were mostly reading very small numbers of smears, and even with accreditation you could say, “Well, hang on a  minute, how could they possibly be meeting the standard.”

CHAIR:   Yes, because the pathologist here at Gisborne Hospital came out from Texas – I forget her name, but she in fact refused to do cytology on the basis she’d come from a big laboratory that did it in Texas and here, she said, the numbers weren’t high enough to maintain competency and said it should be sent out.

MR MURRAY:    Yes.

CHAIR:   So, that’s an example of someone showing a real concern because she just said she wouldn't do it.

MR MURRAY:    Well, I have been thinking myself quite a bit about Professor Duggan’s concerns and I can understand why you have them.   I think where I got to was even if you were not satisfied with the HFA’s risk assessment, we are still left with, “but what do we do?”, and that’s not an easy one to respond to.   I suppose following the suggestion yesterday, you may say it’s only the hospital laboratories that were reading a very low numbers of smears that may require some further follow-up if you felt that women who’d had smears read on the programme through that.   And that may be more manageable to do a review, but I'm just very conscious of Dr Medley’s evidence that at a certain point it becomes impractical to look back and you must try and pick it up by having the standards and the smear reading from then on.

PROFESSOR DUGGAN:    Yes, I think the point, I believe it was yesterday, and I was just feeling you out really on this issue, and the suggestion that I put to you was not to conduct a re-read of everything but to draw a line in the sand with relation to the programme and say, “Well, now we have a programme and it looks the way it should be.   All the elements are in place, it’s got a good foundation.   We start from today, we go forward and we enrol the women properly in this programme.”   So it’s a move forward hypothesis.

MR MURRAY:    Yes.

PROFESSOR DUGGAN:    Not go back.

MR MURRAY:    Well, I am comforted to hear that because I was concerned that the HFA has probably done about as much as it can, looking at history.   It’s been criticised for doing it, to some extent, but it had to be done, in my submission, and for all the weaknesses of the laboratory review they managed to get a study done and back to the inquiry and many others haven't been able to achieve that.

PROFESSOR DUGGAN:    You may recall that I asked Dr Boyd a lot of questions about how women were enrolled in the programme, because there are certain rules that are followed.   You have two smears 12 months apart.   If both of those smears are within normal limits, and satisfactory, and the clinical situation complies with those smear results, then the women can go to 3 yearly screening.

MR MURRAY:    Yes.

PROFESSOR DUGGAN:    What I learnt from Dr Boyd, what he clarified for me is that when the programme started in 1988 they accepted smears of women for enrolment purposes, smears of women who had had smears prior to 1988 as part of this opportunistic screening.   Now, in 1988, the quality of the laboratories was somewhat unknown so you were actually taking those smears that were evaluated in laboratories of unknown quality and using them to enrol women.

MR MURRAY:    Yes.

PROFESSOR DUGGAN:    That was worrying.   So now you're in the situation today where you say, :”Well, prior to 96 there was some risk in the laboratories, but after 96”, you are saying, “they are okay.”   My question to you is:   What about the women who are in the programme and smears between 1990 and 1996 were used to enrol them?   So, then I went further and made the suggestion, “Well, why don't you, when all the elements of the programme are perfect, they are in place, everybody is happy that we can move forward, you say, Okay, we’ll enrol the women, starting today.”

MR MURRAY:    Two quick points I suppose.   One, is if you change the legislation so it’s not a re-enrolment every time you are more likely to get continuity so that a woman doesn't have to exercise an opt-off decision every time.   She starts on the programme and stays on the programme so you are more likely to get consistent smears reported on the register every 3 years.   That’s one point.   The second point is, and I can't answer this, but I would have thought that it doesn't matter that the register has the old data, it’s better to have old data as long as you recognise that data prior to the year 2000 has been collected under a different regime from the Peters standards applying from the years 2000 onwards.   I don't know the answer to that but I would have thought that, do you really need to sever the old data, can you not just leave it there but just make sure that any evaluation of the programme factors in the different standards that applied.

PROFESSOR DUGGAN:    I'm not thinking that way, or even suggesting that you think that way.  I'm new at this game of how to play neutral.  I don't think I'm making myself really clear.   My concern is the fulfilment of these enrolment criteria as the two smears 12 months apart, because that creates this enormous safety net for the women, and then you can move to 3 years.

MR MURRAY:    So you're not concerned about the integrity of the data, it’s the safety of the women?

PROFESSOR DUGGAN:    The safety of women.   So if you're concerned about the quality of the laboratories between 90 and 96, you've got to be concerned about how the women were.   Were the criteria for enrolment strictly applied.

MR MURRAY:    Yes.

PROFESSOR DUGGAN:    If you have that concern you might actually say to yourself, “Perhaps we should start all over, build a solid foundation of enrolment for the women – give them these two smears, tighten it up and then they can move forward to 3 years.”

MR MURRAY:    Well, if that found its way into the report, I'm sure it would be taken on board, and even before that I will be raising it with Dr Peters because she already is looking at s74A and saying, “Well, this idea of enrolment needs to be looked at”, so it seems to me you could do two things:   you could tidy up s74A so you regard it as a continuous process rather than a sort of enrol, enrol, enrol all the time, and at that point you say, “Let’s now start again with annual smears until the safeguard factor is achieved and the woman drops back to a 3 yearly programme.”   So I probably can't usefully debate that with you any further because I don't have the expertise that you have, but I can see the value of doing that from a women’s safety point of view.

CHAIR:  and I suppose also for those women who have moved beyond the 65 year, I think it’s 65 years –

PROFESSOR DUGGAN:    68.

CHAIR:   - 68 when you stop having smears, because for someone who became 68, say, from 96 onwards, they are not going to be having smears, but given the long development of the disease, if as at 1996 there was an abnormality there that had not been read when it was there, that abnormality now will be going undetected.

MR MURRAY:    Yes, and there's no reason why, if you restart the programme again, you can't revisit the age range.   I suspect there's some quite complex issues about that.

CHAIR:   I suppose the other thing, though, is if you were to be able to do this exercise that I had thought of, of going through the register to pick up laboratories that stand out because there is a laboratory where more than one person on the register has this odd pattern of abnormal and a normal within 5 years, just to see if there aren't any laboratories out there that are reading things a bit differently now with a higher threshold.   Once you track down those laboratories where that may be happening, you could then say, “Well, the women whose smears have been read by this laboratory there might be a problem here.”

MR MURRAY:    I think Dr Peters is on to that and because of the pressure of work to get the standards correct so that the data is correct and that there's an independent monitoring group, it’s a matter of getting those things in place and then using the integrity of that to do that correlation, and I think Dr Peters is well aware that that’s the value of the register, but that’s something that’s just had to wait.   I think it’s been done to some extent, anyway, but I know Dr Peters wants to get her standards in place and have her monitoring group so that the correlations or the analysis is done on a scientific basis that gives you some proper basis for drawing conclusions rather than speculating we might have a problem but then where do you go from there.

CHAIR:   Yes, because my understanding is you can't monitor without information and you can't get information without standards;   in other words, it’s the standards and whether they're being met or not that provides you with information that allows you to monitor.

MR MURRAY:    Yes, because I've asked Dr Peters these questions myself and I keep being told, “No, no, you've got to get everything right before you start getting value.”

CHAIR:   Well, see, this is the value, I think, which you've just given us a good example of the value of having a medical person, because if you say, “why can't you do it now”, she can immediately say, “No, no, you've got to have the information, you've got to have the standards, they know how it works”, and she can tell you that.   I think that may well have been the problem earlier on with the programme is there wasn’t someone like that within the Ministry to get that message across.

MR MURRAY:    I think I’d better stop or Mrs Sholtens will tell me to sit down because I’m undermining her submission.

CHAIR:   Yes, you did very well then, I liked it.

MR MURRAY:    She makes the point that the expertise was in the expert groups, and that was the advice that they gave.

CHAIR:   But it wasn’t followed.

MR MURRAY:    But at that point I will stop talking, except to say that, I don't want to take time on term of reference 3, perhaps just to note that counsel assisting have taken a very critical approach to the National laboratory review and relied extensively on Professor Skegg’s evidence.   I would just submit that when you read that, weigh up that he was speaking as an epidemiologist.   When Dr Cox was asked, “Well, what would you do – how do you do this type of study”, he said, “Actually it’s quite difficult to do it, and I would ask the pathologists because it’s a laboratory review.”   My submission is to spring over, then, to pathology and laboratory issues, certainly weigh up what the epidemiology advice is, but that’s only one side of the equation.   Therefore, Dr Medley’s, in particular, needs to be weighed in the equation, and that’s not addressed in any detail but I think that’s my job to come back and do that.

CHAIR:   Yes, that will be fine.

MR MURRAY:    And the date on which we would propose to achieve that would be the 20th October.  I know Ms Anderson was concerned about getting a clear data from us.   We won't have the Peters implementation of the National laboratory contract then, but that doesn't matter.  I'm not available next week.  Mrs Sholtens has got 3 weeks but 2 fixtures within those 3 weeks so we've compared diaries and if that date would be acceptable to the panel that’s what we’d like to aim for and achieve.

CHAIR:   Are you going to support my application for an extension of time, then, because I have to have the report in by 20 December and if I don't get your comments until 20 October it does make it quite difficult, in the sense that you talk about the need for balance.   I could spend a lot of time reading through everything, coming to certain views, running them past Mrs Barrett, running them past Dr Duggan, and then in comes your submission which puts a completely different gloss on things.

MR MURRAY:    No, it won't do that, Madam Chair.   Don't stop for me.  I've outlined the submission on term of reference 3, which I think is the critical one, and we won't be changing our position on that.  It’s just that we will be putting the transcript references for duRose evidence and Medley evidence.   It’s just that tabulating the evidence is so time-consuming, so don't stop for us, I don't think it’s going to actually influence you if we haven't influenced you now.

CHAIR:   All right.   We will make it 20 October then.

MR MURRAY:    Thank you.   And those are all the submissions we have.

CHAIR:   Well, I can't resist but point out at paragraph 5 of your introduction that the complete solution to avoiding what went wrong in paragraph 5 was a s10 referral.

MR MURRAY:    All right, point taken.

CHAIR:   They were questions of law which were wrongly decided.

MR MURRAY:    But we’re very grateful that we are not having to rush off to the High Court, so we will use that time very profitably on our submissions.

CHAIR:   Thank you.   Yes Mr Hindle.

CLOSING SUBMISSIONS BY COUNSEL ASSISTING:

MR HINDLE:    Just if I could start by perhaps dealing with the sheet of paper that came in this morning, which is – perhaps I should say before that, by way of general introduction to what we as counsel assisting want to say, we have done our best to try and reduce our submissions into writing and we won't have time, nor do we need to have any more time than is available, to try and canvass everything, so we’re going to have to sort of hit some hot spots and leave it at that.   The way we propose to do it is that I’ll speak to those issues which concern the parts of the submission for which I take primary responsibility, and Ms Janes will deal with those parts of the submission for which she has been particularly interested.   Just so that you know, fundamentally I have dealt with everything from paragraphs 1 to 49 and 373 and following, and Ms Janes is going to talk about all of the issues between paragraphs 50 and 372.   It’s a bit of a funny break-up of things.

CHAIR:   That doesn't matter.

MR HINDLE:    I basically did a first draft of everything, other than term of reference 2, but then even within term of reference 2 I took responsibility for drafting what we had to say about Dr Bottrill and the need for meaningful statistical and other information.   So if we want to divide it up by subject matter, really what I have to do is about the Sydney review and all of the terms of reference, and what Ms Janes has to do is about the institutional historical matters that bring us here, which is no small part of the exercise.   But that’s the way the submissions have been drawn up.

I thought that perhaps the first thing I could do, just while it’s fresh in everyone’s minds, is, if I can say, take as my first “hot spot” the audit data that came in, just to reiterate the concern which I think is clear about that data – in particular finding that one smear originally read by Dr Bottrill as CIN II had been recorded as normal.   Now, we are going to have to get to the bottom of this because you will recall that what persuaded Professor Skegg more than anything else that he heard was that in the later two periods of time, from I think it was 93 to 97 and then 97 onwards, there was 16 cases of invasive cancer and Sydney had called every single one of them either high grade or ASCUS-H and Dr Bottrill hadn't called one of them.

CHAIR:   So we’d have to find out if this was one of those?

MR HINDLE:    If this is one of those it’s potentially important.

CHAIR:   Well, what we need to do, then, is to contact Professor Skegg.   We need to find out from the HFA if it is one of those 16 cases, and how we’ll do that I don't know because there may not be names identifying women, but if we’re able  to identify if it is one of the 16 cases or not, or even if we can't ask Professor Skegg to hypothesise if out of those 16 cases he called one right would that change his thesis?

MR HINDLE:    I doubt that – yes, I'm happy to do that, of course.   I doubt that it would change Professor Skegg’s thesis, but of course the question is then raised as to where do we sit with these 16 critical cases, and what I'm going to suggest, which can't obviously be done here, is that that is a group which needs particular attention in this audit now.   That is a group of cases.

PROFESSOR DUGGAN:    Mr Hindle, I urge you to be cautious because these tables that you're talking about are Mellor's supplementary evidence, p52, and these are women.   These women have had multiple PAP smears.

MR HINDLE:    Yes, I appreciate that.

CHAIR:   Yes.

PROFESSOR DUGGAN:    And the diagnosis put on the table is their highest abnormality reported in a group of PAP smears, all right?

MR HINDLE:    Yes.

PROFESSOR DUGGAN:    What came in this morning is one PAP smear.

MR HINDLE:    Yes.

PROFESSOR DUGGAN:    We don't know if that PAP smear belongs to this group of women.

MR HINDLE:    No, we don't.

PROFESSOR DUGGAN:    We don't know if this PAP smear has several other PAP smears all reported as high grade.

MR HINDLE:    Yes.

PROFESSOR DUGGAN:    So I think Professor Skegg, I know I'm close to giving evidence now, he needs more detail about that one particular smear, who that woman is, and where does she fit in these tables.

MR HINDLE:    That’s the important thing, and I'm happy to leave it at that.  

CHAIR:   It seems to me, and this is not just directed to you but to Mr Murray, Mrs Sholtens as well, there's a danger, I think, in some ways, in getting information coming in that is not full and carefully tested.   It’s a bit like the falsely reassuring statistics, we’ll get something thrown at us which doesn't show the whole picture, hasn’t been fully tested, and it could cast a different light and it could be quite inaccurate.   It might be accurate, it might not, this is the whole problem with this sort of information.   Unless it is absolutely accurate and careful, it can create a misleading picture.

MR HINDLE:    Certainly the committee has got that problem, just as anyone who deals with this data has, this sort of data.   It really goes to highlight the importance of this, and one of the things we’d said in our submission, if I'm just dealing with data briefly, is that I think I'm right to say that as at the time of the hearings a % of the follow-up work – histology and colposcopy – for all of the women involved in the Sydney re-read hadn't come in – I think about 20%;  and whilst we took the view that it was unlikely that that group was going to change the patterns at all, it is worth noting that even as we took the evidence, even as Dr Farnsworth discussed those tables as I understood it, we weren’t working off a complete set of follow-up data.   I'm not sure that I want to say that it makes any difference, but it is a –

CHAIR:   The thing is we have heard from Professor Skegg that there were 16 women –

MR HINDLE:    Oh, yes.

CHAIR:   - and I know when Dr Cox gave his evidence, too, when I was taking him through the European guidelines, he at one point drew attention to the importance of finding about incidence of cancer for the purpose of audit in women and, in terms of misreading of smears, looking at women as opposed to smears.   So I think there's a danger of going off on a wild goose chase as well here.

MR HINDLE:    Yes, and I think that the Professor Skegg analysis, which was the number of cancers, I wouldn't be staggered if it wasn’t ultimately found to be robust – I mean, it just makes sense, and I don't want the committee to get any impression that I wish to reopen term of reference 1.   I think the overwhelming weight of everything you've heard points to an unacceptable level of under-reporting and you can get that through a number of different avenues.   That was just the one that appealed to Professor Skegg most obviously.   But there it is.

I did also want to say about this document, and maybe it’s just a matter for explanation – probably nothing directly to do with the inquiry, but it does say at the very bottom of the table that there were 3 errors recorded in the follow-up recommended by the colposcopist.  I don't know what that means.

CHAIR:   Yes, well, let's just focus on the inquiry in the submissions, please, because time’s limited.   We stop at 1.00, we start up at 2.00, we will go to 3.30 and then we have an official closing, so please use the time valuably to go over submissions.

MR HINDLE:    Well, we will go then to the submission –

PROFESSOR DUGGAN:    Can I just say something very quickly about that.  These are transcription errors.  It means that the data entry clerk who transcribed what was in the colposcopy report into the database didn't do it properly.  I doubt very much if the women didn't get the right treatment, if women’s safety is the issue here.

MR HINDLE:    I obviously haven't finished with that, but that was the point that I wanted to draw the committee’s attention to.  

If I can just point the committee to a couple of very minor amendments in the written submission that I’m anxious to draw to your attention.  Just as a matter of clarification, on p5, paragraph 17, at the very  bottom of that page we've referred to what Professor Skegg said.   Obviously you'll see from the transcript references that the second quote:

Q:
Is that what has happened here”, that actually came through on the second block of hearings.   

CHAIR:    So it’s actually two separate pieces of evidence?

MR HINDLE:    It’s two separate occasions, yes.   We've said there, “When he gave evidence in May Professor Skegg said these things”, but in fact what he said in the second part of that is he said in July.   And if we just go over the page, one that is perhaps more important, paragraph 19.   If I can just draw your attention to that, in view of what my friend Mr Murray had to say, in paragraph 18 we've talked about the Skegg approach, which was to look at women who've got cervical cancer.  I don't think we differ from Mr Murray on this, because as we've said there:   “We suggest that there's an unacceptable level of under-reporting if it’s shown that a significant number of women have developed cervical cancer or have had a high grade pre-cancerous condition progress and require more invasive treatment despite having been screened.”  So we sort of develop the Skegg approach as well.

Now, I do have a problem, though, in what follows and want to make a change.  I've gone on to say:  “Of course in any one case, the fact that cancer has developed or a condition has progressed would not of itself indicate unacceptable under-reporting.”   I think in the next two sentences I need to tidy up a confusion because we've mangled together screening programmes and false negative reporting, and what the next sentence should say, instead of “false negative rates can also be attributed to inadequate smear samples or a failure to refer a woman for follow-up treatment”, that should say, “a failure in screening can also be attributed to those things”, and then the next sentence should say, “but where the numbers of women with under-read smears”, so I've fallen into the trap of mangling up those two ideas.

If I could just go to the final one, and it’s the only other typographic error I wanted to deal with is at p138 of the submission, paragraph 419, just the sense of that, talking about the duRose review.  It should read that “Mr duRose was asked about a number of matters which are cause for concern if his practice review is to be relied on” in the wording of term of reference 3, “to satisfy the committee that Gisborne” – and that should read “was an isolated case” – the “not” is wrong.

CHAIR:   Yes, and also I think another fact which I wouldn't mind just being absolutely clear on, Mr Murray you accept that Gisborne is not evidence of an isolated case, or doesn't demonstrate an isolated case, you accept that there are systemic problems demonstrated from the Gisborne case?

MR MURRAY:    Yes, Gisborne demonstrates many systemic errors or issues that affect the programme nationally.

CHAIR:   That’s fine.

MR HINDLE:    So perhaps if I just deal with that very quickly because it comes to the meaning of term of reference 3 and how to approach that.   It reads:  “If you determine that there's been an unacceptable level of under-reporting to satisfy yourselves whether or not this was an isolated case rather than evidence” etc., in my submission the word “satisfy” is an important one in that context.   It seems to me the correct approach is to say, “Well, was there an unacceptable level of under-reporting” and if the answer to that is “Yes, what were the factors”, and we know what they are, and then you say, “Well, are we satisfied that Gisborne stood alone in this.”   And the submission that we've made is, “Well, no, you can't be satisfied.”   You don't have to go further and make a positive finding that it’s happening in Whangarei or it’s happening in Otago or it’s happening somewhere else, you really just need to say, “Well, are we satisfied on what we've heard that it’s limited to Gisborne.”   And, with respect, I think it must be clear that you couldn't be satisfied of that on the evidence in front of you.

CHAIR:   Do you agree with Mr Murray’s analysis of systemic that it is a system’s issue, so it’s not geographic.  It may include geographic errors, but what you look at is the whole systems in place and say have there been errors within the system.  So looking at the systems for the screening programme and saying are there errors throughout?

 MR HINDLE:    Quite, I certainly agree with that.  In our submission, what we've done is said, “All right, well what were the factors and how do they apply outside Tairawhiti”, and of course, without going to the written document, we've tried to set them out there.  One of the things that leaps immediately to mind is monitoring and evaluation.

CHAIR:   They're quite generic issues, aren't they?

MR HINDLE:    That’s generic, it’s countrywide, and if that’s been a problem, if it’s not picking someone else, it’s doing that on a nationwide basis.   So there are a number of factors in that category and that’s why I've submitted that one can't be satisfied, and I’d add to that this:  I have to say we stand by what we said about the duRose study, notwithstanding what I've heard Mr Murray say.  I'm really not entirely sure exactly what it is now being put up as a proposition for, but one thing that did come out of it that leaps to mind is that there may well be other systemic issues like the coding error issue that were, if you like, in addition to the factors that you found in Gisborne.

CHAIR:   I think Mr Murray relies on it.   What he says is it’s not so much the study but it’s the HFA's risk assessment as a result of the study has caused the HFA to say if there were any problems with these other laboratories we've looked at they were in the past, things are looking better now and we can put a line in the sand and move on, that anything that we have found doesn't look as if it’s likely to have led to the same thing as happened here.   We don't need to therefore do any re-reading anywhere else.  That’s as I understand what he says.

MR HINDLE:    Yes, and if by re-reading we’re talking about the sort of Sydney exercise, then ma'am I agree, but if by re-reading – and I’m not suggesting that Mr Murray said this, but if we were by that to have in mind the Cox/Richardson evaluation with a slide review, then I would disagree because it seems to me that what emerges out of the experience in Tairawhiti and the duRose study itself – all those things that Professor Skegg talked about – is to just highlight the need for the national evaluation to happen, to be augmented by a slide review –

CHAIR:   Yes, because a slide review’s the only way to test quality of laboratory reporting, isn't it?

MR HINDLE:    Yes, and of course the slide review will test a lot of other things that are systemic as well.   You will probably learn something about smear-taking, follow-up – a whole heap of things, including the laboratory result reporting.

CHAIR:   Coding, I suppose, even how the slides are handled in terms of what we heard about Dr Bottrill’s slides – whether you want to say that was good or bad practice, but you would pick up a lot of things like that.

MR HINDLE:    And of course some of the things that Professor Skegg said, “Well, how do we know that point 5 or point 8 is the right benchmark to start from.   Do your national evaluation and then start to think about what your benchmark should be with that data.”   So I think probably I don't want to go there any further, and I don't want to have a long argument about the duRose study because of the limits of time, but nothing that I've heard my friend say persuades me that that evaluation shouldn't happen and it shouldn't happen soon and it shouldn't include a slide review.   And I actually think that everyone agrees with that.  I see the time, and that’s probably a convenient point.

CHAIR:   All right, well because we’re finishing at 4.00, to enable the Wellington people to get away, we will actually plan to finish submissions at 3.30 so that we can have the formal closing.   So we will return at 2.00.

LUNCHEON ADJOURNMENT 1.00 TO 2.00 P.M.

THE HEARING RESUMED AT 2.10 P.M.

MR HINDLE:    The next “hot spot”, if I can call it that, that I wanted to deal with relates to something that Mr Murray and Ms Scholtens have said at paragraph 132 of their submissions which, if it would help, I'm just happy to read out.

CHAIR:   No, we've got the submissions, we can just go to it and look at it.

MR HINDLE:    The general subject heading is the question of Factors Leading to Under-reporting, and the purpose of this submission, as I understand it, is to say, well, the factors that led to the under-reporting were Dr Bottrill’s lack of confidence and his practice as a sole screener.  Then in paragraph 131 they talk about the department’s key contribution to those factors in the context of registering Dr Bottrill as a medical practitioner, and so on and so forth, and really it was paragraph 132 I wanted to draw attention to because they say it was the advent of the National Cervical Screening Programme together with the health reforms which focused on purchasing services that met the standard that led to Dr Bottrill’s retirement.   Well, I just pause to say I'm not sure that’s entirely true.   It may have been Dr Bottrill’s age that led to Dr Bottrill’s retirement.

CHAIR:   I think also finding a purchaser for the laboratory.   I didn't bother taking that one up with them, but I thought it was the finding of the purchaser because we heard he’d been looking to retire for some time but was holding out until the laboratory was sold.

MR HINDLE:    But the point I really wanted to come to was the very last sentence, they’ve said that “the position is far from the simple scenario of failure to heed advice and implement steps in a timely way.”   Even it was, it could not have “led to” under-reporting, that was happening anyway, and to the extent that what my friends are saying is that the only thing that led to under- reporting was Dr Bottrill misreading the smears, I think it would be doing a very substantial dis-service to the terms of reference to approach things in that manner, but I don't actually think that my friends actually are relying on or arguing that submission at all because we heard about systemic analysis and so on and so forth.

CHAIR:   That's right.

MR HINDLE:    So I just think that that sits a bit awkwardly with the submission that my friends have made.

CHAIR:   It’s a bit like the concept of causation and remoteness, the proximate cause is Dr Bottrill, but behind that, and it’s a question of how far back you look, you have a number of other contributing factors which you may say, “Well, if there had been a thoroughly evaluated programme at an early stage under-reporting by Dr Bottrill would have been picked up, or if there had been a requirement that laboratories become TELARC accredited and read a minimum of smears, then Dr Bottrill would no longer have been able to carry out cytology.”  So it’s those sort of contributing factors in the background which I think, in terms of using the word “led to”, you can say, “Yes, these factors were leading to it as well, but the proximate cause of the under-reporting obviously was Dr Bottrill.”

MR HINDLE:   Yes, but I'm sure we all agree –

CHAIR:   I’d better just check that Mr Murray agrees with me there because I didn't actually raise that with them when they were dealing with their submissions.   Are you happy with that approach?

MR MURRAY:    I think what we’re saying, and we have said it a couple of times, or maybe three times here, that it’s just a simple point of analysis that you can't say, “Oh, here come the health reforms in 93 and that’s causing under-reporting if the factors had pre-existed that.”

CHAIR:   No, but –

MR MURRAY:    We are not trying to say much more.

CHAIR:   I don't think anyone has said that, but just help me this far.   If the impact of the health reforms were to create new factors which in turn were likely to lead to under-reporting not being discovered – in other words, we've talked about because of the introduction of a contract system and the need to work towards that, that therefore – I’m just using TELARC accreditation as an example, but you had the 91 policy to get there until 93, but then with the change to health structure and how you achieved ends that got drawn into the contract process which in turn took time because the contract process wasn’t completed until 97 and before that you had the s51 notices which were really there to maintain status quo until contracts.   So these factors, I think, are additional factors that come in.  You may have the factors leading to under-reporting first, and then you've got these additional factors that are there as well.

 MR MURRAY:    Yes, I would submit that they're not causative, they are relevant to delay in discovering under-reporting.   That’s the way I've analysed it.

CHAIR:   Yes, I suppose it’s whether you see under-reporting, because I've thought about this.  It’s whether you see under-reporting as the actual misreading by the pathologists and no more, or in the context of a cervical screening programme.  If you're looking at failure that lead to under-reporting of smears you're looking at it from the perspective of the programme, therefore there can be other factors as well as the laboratory.

MR MURRAY:    Yes, there are two categories of analysis.  One is the small factors about Dr Bottrill and the other is the wider programme factors.   We are mainly focusing on Dr Bottrill.   This is the funnel approach to it.  What was the under-reporting caused by?   At its heart, it was Dr Bottrill not reading the smears properly.

CHAIR:   Yes, well, but for that event.

MR MURRAY:    But for that we wouldn't be here.

CHAIR:   That's right..

MR MURRAY:    But I suppose the other point to make when you're looking at the health reforms, the first point is that they may have delayed the discovery but they may not have;  they may have hastened the retirement of Dr Bottrill.   We don't know what would have happened, but the status quo could have continued – namely, the regulatory system of paying pathologists, and that could have just continued on until Dr Bottrill’s retirement as well.

CHAIR:   Yes.

MR MURRAY:    So we can't sort of prejudge that because we don't know what would have happened.

CHAIR:   No, that's right.  I think you have to look at it from the terms of reference perspective and say, “Well, really you have a programme to avoid incidence of cancer”, and a programme, if you take the World Health view, failures in a programme are cases that turn into cervical cancer because the whole idea of a programme is to pick them up quickly.   Under-reporting, of course, is going to contribute – well, it’s going to cause those failures.  Therefore, when you're saying, “What are the factors in relation to a programme that have led to under-reporting”, I think you should look at the background issues.

MR MURRAY:    Yes.

CHAIR:   Whether you see it as being part of term of reference 2 or whether you see it as being part of term of reference 3, because the same sort of factors that you would say – I think Mr Corkill describes them as “latent factors” that he sees are an answer to term of reference 2 – are going to be the same factors you rely on to say systemic issues in 3.   So, it’s really where you want to package or pigeon-hole these matters.

MR MURRAY:    Yes.   Some of the submissions have put them mostly under 2, and I think Ms Marshall put them under 2 – Mr Corkill put them under 2, and then you just bring them over and say, “That list buys –

CHAIR:   To 3?

MR MURRAY:    Yes.

CHAIR:   Yes.

MR MURRAY:    Dr Bottrill ones come in under 2, but the wider programme ones come in under 2 and spill over and are relevant to 3 as well.

CHAIR:   Yes.   Are you happy, then, with an approach, because I don't want to get bogged down in issues of causation if I can avoid it, which looks at Dr Bottrill as being the primary cause and the proximate cause but series of other factors so that Dr Bottrill – using your description as the “funnel”, but there are other things in the background, because if not I’d give consideration to structuring matters on the basis the other issues come in under 3?

MR MURRAY:    No, I'm happy for them to come in under 2 and then they get picked up again under 3.

CHAIR:   That’s fine.

MR MURRAY:    Because they still have to be acknowledged under 3 because of the reference to the screening programme, that’s the reason for bringing them over into 3.

CHAIR:   That’s helpful because if you were taking a different view I would feel obliged to go through in great detail the articles I've received on causation and to keep going until I myself were satisfied on where to draw the line with causation.

MR MURRAY:    Yes.   No, I think if you pick them up under 2 you will get to 3, but it is actually still an issue of causation because you are not entitled to go out down the tunnel, or the funnel, unless you can link it back to Dr Bottrill.

CHAIR:   Yes, that's right.

MR MURRAY:    You can't just bring in anything and say –

CHAIR:   No, that's right, I think it’s the systemic factors that relate to Dr Bottrill and which, if they hadn't been present you'd say, but for the systemic factors Dr Bottrill may not have been able to practise in the way that he did.   That’s one way of looking at it.

MR MURRAY:    Also another way of looking at it is to say under 2 you record the facts.  It’s the evidence.  What led to under-reporting with Dr Bottrill, what was the laboratory climate, the programme issues, and yet under 3 it’s an analysis rather than recording the evidence again.   It’s the same evidence but you are analysing it in a systemic way.

CHAIR:   Yes, that’s very helpful, thank you.

MR HINDLE:    Yes, I'm happy to leave it at that.   I mean, one could argue for the rest of the day about causation but that’s not very helpful.

That leads me on to another random topic, if I can sort of dip my toe very briefly into this whole issue of internal morality.   The submission that we've made at paragraph 377 is that there really is no evidence before the inquiry to open that issue in any serious way.  Poor Dr Teague was sort of the recipient of some fairly vigorous questioning on that, and I know that Mr Kirton and Mr Grieve and others have said a lot about it, but really, with all due respect to them, in our submission you'd need to go as far as to being satisfied that as an individual the person concerned had enough information, not only to know or to be in a position of “ought to know” what the facts were, but also to have made an almost – well, an immoral choice not to do something about it.   With respect, we just don't see the evidence as getting that far in respect of anyone who was involved.  We've actually made the submission – not that it much matters – that Dr Bottrill wasn’t even in that category.   We've submitted that he simply didn't know what he didn't know.  But his is a special case because he’s the focus of the investigation so I’ll leave his position with you, but really Dr Teague and the others, we suggest, there is no sufficient evidence to open the subject of lack of internal morality.

CHAIR:   There is an issue, though, I think, which doesn't need to be gone into in great detail but comes out of – I don't know whether it’s right to say they are overly concerned about collegiality, but there seems to be a reluctance to admit to fellow professionals going wrong – particularly going wrong in a big way.   So that you've got the example when something’s put to them they think, “Well, this is the false negatives”, and it’s almost as if they're reluctant to contemplate, or an unwillingness – not an intentional unwillingness but nevertheless an unwillingness to contemplate that their colleagues could in fact be making serious mistakes. 

MR HINDLE:    There's no doubt, ma'am, that in any profession – and I'm sure the legal profession or the accounting profession or the medical profession is no different – there is a certain gravity that draws us into our profession and makes us understand the problems that we faced in our career, the difficult decisions that we've had to consider, and that must be right, that looking back on what the medical profession did in this case now we can see a number of points along the journey where, if someone had said, “Hang on, we really need to look at this in a more detailed fashion”, a different outcome might have been achieved.   But I am really submitting that it’s quite a high standard to actually determine, with the benefit of hindsight, that someone has behaved in a professionally immoral or repugnant way. 

CHAIR:   Well, firstly, I think, it seemed to me  – I’d like your help on this in any event – in order to attempt that exercise you would need to have expert evidence from the profession concerned on what the moral professional in that profession would do, and you would then measure that evidence against what you knew was actually done and therefore you would be in a position to conclude whether or not someone had been acting immorally or you'd have     [Tape changeover]   … work out, there would be questions of intent, too, I would think.   

CHAIR: [Tape changeover again as above tape  malfunctioned]  … on the exercise in any event, whether it was an appropriate exercise to embark on or not, there just simply isn't the evidence there to warrant it.

MR HINDLE:    I absolutely agree with that ma'am.   I suppose one could postulate – and this is not what happened here, a set of circumstances in which perhaps, I don't know, the doctor maybe had admitted to a number of people at the relevant time that he knew someone was doing something wrong and you had some hard evidence that they'd made a decision which you could grapple with, but there's nothing like that here.

CHAIR:   No.

MR HINDLE:    And you're quite right, you simply can't – you haven't anything to hold the conduct up to.

CHAIR:   No, and there are obviously extreme cases, if you suddenly knew that a doctor reading smears was just flicking a coin to see whether he would report as normal or abnormal –

MR HINDLE:    Or recording every 10th one, yes.

CHAIR:   Exactly.  You don't need an expert to tell you that is immoral, but when you move beyond the extreme cases to the more day to day cases that confront pathologists it’s very difficult for persons who aren't pathologists to know just what is appropriate and what isn't.

MR HINDLE:    Quite so.  And Dr Teague said after some questioning, “Look, if I had known that there were grounds for a public health risk I would have moved heaven and earth to do something about it.   And really there's no reason to disbelieve or not accept that evidence.   However, it does sort of highlight, if I can say this, something not to do with internal morality but with one of the lessons which I suggest has been graphically demonstrated by this inquiry and it’s the need for accurate data and to understand it, because what is surprising now in retrospect is that when the HFA said to the Royal College in early 99, what about a re-read, the pathologists, not just Dr Teague, said, “Well, look, here's these laboratory statistics, and he’s in the middle of the range”, and we've said it in our submission and I think Dr Tie’s letter went so far as to say that Dr Bottrill’s laboratory was better than 1/5th of the Australian laboratories.   Really maybe we come to this now with the benefit of many weeks of learning, but knowing what we now know about the value or lack of value in those statistics it is surprising that that wasn’t recognised earlier.   I'm not saying there is any morality involved, I'm simply saying this is one of the lessons that we must learn, and it brings me into, if you like, one of the subjects that we have dealt with which has been discussed in the last couple of days, and that is the importance for meaningful data, and there was some discussion yesterday about cancer incidence and mortality and so on and so forth.  Really one has to be quite rigorous about this because when we look at the statistical reports – I don't want to take you to them, but if you imagine one of those graphs about incidence or mortality, they jag up and down, and you can make those graphs say different things just depending on what time period you're analysing.   The very same graph.   

The other thing, of course, that we've learnt is that you actually do need some up-to-date meaningful data about the regions because to say that the incidence in New Zealand is going down maybe meaningless in Tairawhiti.   It may be totally meaningless in Tairawhiti, the Tairawhiti incidence may be going up.   So it really is important, and I certainly hope that one of the things that will come out of this inquiry will be that the sort of data which we received – Ms Mellor’s 92 exhibit, you'll remember the tables and the graphs which showed the ranges – that that will become something which is available to laboratories and to the programme as a routine.   I'm sure it could be improved on, it was produced.  The surprising thing was that as far as we could determine it was – I can't say the only time that information was ever asked for because the evidence didn't go that far, but the people from the Cancer Register who gave you evidence said that they couldn't recall such a request like that in recent times and one was left with a strong impression that in fact it was, with respect, Professor Duggan’s insistence on getting that data that led to it being produced for the first time and everyone sort of looked at it slightly startled and we suddenly understood a whole lot of things about Tairawhiti that had been difficult to see before.

PROFESSOR DUGGAN:    I'm just mindful now of some complexities that are introduced because smears from regions are going to laboratories in other regions.

MR HINDLE:    Yes.

PROFESSOR DUGGAN:    And I'm sure Ms Matcham will have a wonderful solution to this problem.   That’s going to have to be factored in in the analysis of the data.  You can't look at smears by laboratory, you're going to have to look at smears by where that woman resides.

MR HINDLE:    Yes, we've mentioned that in our submission, and in fact we've gone on to say, although I don't know how this would work, but in fact if there is a way of recording where the smear came from and if it would happen that a large number of smears from say Tairawhiti or Northland were being read in a laboratory in Auckland and a laboratory in Wellington, for example, you might actually be able to use the reporting rates between those two laboratories to tell you something about their accuracy.   But that’s for the future, but certainly the region has got to relate to the smears taken in that region.

CHAIR:   Well, this shows in a sense why it’s important to have identifiable information because if you have the woman’s name and address you know where she's from.   If you look at the exhibit 17 I think it has his name and locality at the moment and then it’s got laboratory in another column.  So if you're getting the data in identifiable form, you know the woman’s name, her locality and then you can see where the laboratory is, so it’s fine, you don't need to sort of note in another column, “This is a woman from Tairawhiti” if her smears are being read in Hamilton.

MR HINDLE:    There may well be a way of doing it on the existing data, but I agree with what Professor Duggan is saying, which is that you've got to actually be able to relate incidence with abnormalities in that region, wherever the smears are read.   But that surely can't be an impossible problem.

CHAIR:   The only difficulty would arise is when you anonymise the data, though presumably you could anonymise it by giving the woman’s name, the sort of graffiti that the names have in the Matcham exhibit 17, but leave her address in terms of her region.  Because if you look at Matcham 17 the regions are there already.

MR HINDLE:    It could be something done within the programme.   It’s one of the things the programme could do so then you don't even run into the problem with –

CHAIR:   I think it’s actually doing it, and I actually think the evidence was that they do know where the woman is based.   I mean, it’s not a matter of thinking because smears are read in Tauranga that they're all smears from women in Tauranga.   I was concerned about that when I realised that was happening because I was thinking that whereas before, in a sense one red flag here for low rate reading of abnormals was the fact there was a high incidence of cancer so you could say, “Well, why in an area of a high incidence of cancer are you reading low reading of abnormals” and would you lose the potential for that flag if reading was being done in other laboratories.   But my recall of the evidence was it is actually recorded and when I looked at the Matcham exhibit too it gives the woman’s region.   So it is there at the moment, there is no mix-up.

MR HINDLE:    And if in future it turned out that all the smears from Tairawhiti were read in Auckland and Wellington and there were enough being read in each laboratory to make it statistically meaningful, the programme could look at them and say to the Wellington laboratory, “Hang on, Auckland’s reading all the smears from Tairawhiti and its reporting rates are quite different from yours.”   I don't know, that’s for the future, and that would depend on the two laboratories reading a sufficient number to make that sort of thing statistically possible.   That’s the kind of thing which the programme’s got to be alive to, and really we've made some recommendations about how the programme should be structured, and I think that although we've said we don't think we should wait for a cancer control agency that there should be a separate programme with a Chief Executive and a lot of the things that have been talked about.   That’s the sort of thing that someone should be sitting behind their desk and have responsibility for thinking about. 

So just to move on to a different subject, a very minor one, some discussion yesterday about the Royal College QAP programme, and just so that there's no confusion about that, the annual report for the QAP programme appears at tab 3 to the exhibits produced by Dr Teague, and I don't need to go to them, but it’s my understanding, and I've reviewed the documents, that what it involves is a sample set of I think 20 slides being sent to the laboratory, to all of the laboratories.   They are there read by the laboratory staff and cytoscreeners and they are marked.   But this is not in any sense a slide exchange programme, and I actually asked Professor Davies about that and I'm quite sure that he told me “no.”   In Australia they do have some very special arrangements for slide review if they are very small laboratories, but it’s an exception and it’s not part of the QAP programme.

CHAIR:   So if I find this in Professor Davies evidence?

MR HINDLE:    Yes, and I can give you the reference later if you like.

CHAIR:   If you could provide it to the Registrar, yes, because it would be easier to go directly to it because it is an issue to find out just what is in the Royal College’s programme.

MR HINDLE:    I’ll look it up as my friend Ms Janes is speaking, but it was in the transcript and I recall asking him about that and he said, “No, there are some small laboratories where we send slides in to make sure they keep the number of abnormals that they're seeing up”, and then they do that review.   But this is not the QAP programme, the QAP programme is a set of slides that they read, so no slide exchange.

The final thing, really, as I say I could pick topics all afternoon, but the final thing I wanted to say was just to address the Kaitiaki group because I asked a number of questions about that.   To summarise our submission on that we really came to the conclusion that you obviously have to respect the importance of whatever the outcome is being acceptable to the community of Maori women and so we've submitted that rather than go in for any wholesale recommendations the committee might like to consider suggesting that a process be put in place for Maori women to review how these regulations have served them.  One of the suggestions that I particularly wanted to mention was that maybe the regulations, the Kaitiaki Regulations, should be amended so that there is the protection provisions for everyone in the world except the programme.   So that if you want to get data that would otherwise be protected by the Kaitiaki group for the purposes of monitoring or evaluating the programme, for the purpose of preparing statistical reports, you wouldn't even have to go to the Kaitiaki group because it would be accepted that that’s a proper use of the information.   And I think that would require an amendment to the existing regulations.

CHAIR:   Well, hold on.  You've actually raised a very interesting point here.  The Kaitiaki Regulations under regulation 3 say “No person shall disclose under s74A(5)(f) of the Act any protected information unless the information is disclosed with the approval of the group granted under regulation 5.”

MR HINDLE:    Yes, you are quite right.

CHAIR:   Now that “no person” restriction, on the evidence I have heard, has been interpreted by the Ministry to mean it includes them.   They have not seen themselves, given that it is the Director-General’s information one might say, well, why does it apply to the Ministry, but the evidence that I clearly heard from Ministry officials who gave evidence was that they read this regulation as excluding them and that if the Ministry wants access to Maori information they must get approval of the Kaitiaki group.   Now the reason I draw this out now is because that regulation 3 “no person shall disclose” is very like subsection 5 of 74A “no person may disclose on the register information on the register that identifies a woman”, and of course the new innovative way that the Ministry has of getting around the 74A prohibition is to say this is the Director-General’s information and the “no person” prohibition does not apply to her or to her delegates.   Now there is obviously, if you are going to read the “no person” prohibition in that way, you either read it that way for both.   There's no reason to read it one way for one and one way for another, that would be quite illogical.

MR HINDLE:    I quite agree, and you're quite right ma'am, in my view you're quite right to point out it can't be disclosed without the approval.   So as long as it’s in-house, if we put it that way, the Minister doesn't need Kaitiaki group approval.   

CHAIR:   Well, I don't know, because it all hinges on how you interpret this provision.

MR MURRAY:    Too late to go to the High Court now, ma'am.

CHAIR:   No it’s not, we've still Professor Duggan here and this is a new reason for doing so, and there's still time;  she doesn't leave the country until tomorrow!!

MR HINDLE:    Can I say this, ma'am, the thing that sort of sparked the whole Kaitiaki group controversy was that totally unacceptable four year delay in producing the report.

CHAIR:   Yes, I know, I'm just trying to sort out this legal issue first.

MR HINDLE:    But that legal issue would still apply to that, so in other words the Ministry on this basis that we’re talking about, the Ministry could internalise the information as much as it liked but it could never produce a report because this is aggregated data we’re talking about.

CHAIR:   Yes, that is true, but as long as the Ministry has the information within it, it is in a position to do something about Maori women’s health.

MR HINDLE:    I agree.

CHAIR:   and if it’s not getting access to the information itself, then it’s less well informed and probably less able to do something about Maori women’s health, which is the important issue here.   But the other thing I'm just trying to sort out,  Mr Murray are you going to help me on this one?

MR MURRAY:    Well, I think we probably would say there's no disclosure, we have to be consistent here.

CHAIR:   Yes.

MR MURRAY:    And we’d say there is no disclosure and therefore it is not caught by this.  But you are quite right, that whatever I submit, or the inquiry thinks and reports, is not definitive and I think this has got to go on the list of things that should be clarified one way or the other.

CHAIR:   Yes, this idea that it’s one thing to talk about changing 74A but in the meantime the way you're operating should not provide a false sense of comfort because it could be unlawful.   It may not be, in which case it means that the difficulty the Ministry has had all along in getting access to the information that the Kaitiaki group protects has been unnecessary because the Ministry can use it for the same rationale as you say that the Minister can use her staff to look at information under 74A(5) for the purpose of the monitoring and evaluation exercise.   The alternative is that the old approach, which is demonstrated by how the Ministry treated the Kaitiaki Regulations, is the correct one but the new approach is wrong and the Ministry is for the moment acting unlawfully by disclosing information.

MR MURRAY:    But it’s interesting that factually these points don't seem to have even been considered.   So now that they have been exposed, I think it’s just a matter of making sure that, I for one would be submitting for the broad interpretation, namely that the Ministry has the information and the regulations should bite before there's disclosure because that seems to be what the Kaitiaki Regulations are protecting.   There might be a different view on that, there might be a feeling that the information is so important to Maori women that it shouldn't even be seen by people within the Ministry, but that doesn't seem logically right.

CHAIR:   It doesn't seem logically right.

MR MURRAY:    It’s in the Ministry.

CHAIR:   I know, and the Ministry people are seeing it for certain purposes.  It’s really then, is there a limit on what purposes they can use it for, and so really you could distinguish between use of the information and disclosure of the information.

MR MURRAY:    Exactly.

CHAIR:   I know, because I questioned Ms Glackin and Ms Earp about this because I was quite staggered when I learnt that on their view, the way the Ministry had been running things, no-one could get access to the information without the Kaitiaki group’s approval because it seemed to me the Ministry needed it to assist Maori health.   But it’s just an issue that you need to be aware of.   It’s brought it to my attention, the contradiction between the past interpretation of the regulations and the current interpretation of the Act.

MR MURRAY:    You know there's a similar issue, though, to 74A in another sense because often those statistical reports required disclosure to people external to the Ministry, expert statisticians, and it would be a shame if those experts can't use the information to prepare the report.

CHAIR:   That's right.

MR MURRAY:    But that may actually be a disclosure which the Kaitiaki group would want to protect.

CHAIR:   They might, yes, though you can get around that by employing them and making the Ministry employees.

MR MURRAY:    Yes.

CHAIR:   Then you're back into the use.

MR MURRAY:    You're back into the same arguments anyway as 74A.

CHAIR:   Yes, and you have a bigger problem with the Kaitiaki Regulations because that applies to aggregate data and anonymised data as well, so that for your general monitoring and evaluation and wanting to produce reports you can use in-house people for as long as you need to look at identifiable data and you can even bring in and hire outsiders.  You can actually get the information in an anonymised form out into your public reports without difficulty but you can't even do that with the Maori information.

MR MURRAY:    No.

CHAIR:   So it may be you couldn't produce a Maori report without Kaitiaki group approval or even statistics within a general report that differentiated between Maori and Pakeha.

MR MURRAY:    Yes, I think that’s the way it works.

CHAIR:   Thank you for bringing that out Mr Hindle.

MR HINDLE:    Just to add to that, if you were doing a national evaluation and slide review, you couldn't draw any conclusions about how the Maori stats. stack up in that process without Kaitiaki group approval.   So again I think I’ll just come back to the submission that this does need to be clarified, and I think the wording we used at paragraph 460 of our submissions, which isn't intended to be legislative drafting, that where the information is being used under the auspices of the programme and for the benefit of the programme there should be an exception so that you don't have to get Kaitiaki group approval.   And I would hope that that would have a high level of acceptance amongst Maori women who surely can't be happy to find that the whole thing got stymied for 4 years – for whatever reason – and that their report didn't come out.   One of the things that Ms Kapua said about that was that it wasn’t really a problem because the information in the report was pretty well meaningless when it came out anyway.

CHAIR:   It doesn't mean all information would be meaningless, even if that were – I'm not saying it is, but if it were you can't pre-suppose that information will always be meaningless.

MR HINDLE:    No, and it’s really sort of saying two wrongs don't make a right.  That was what I wanted to say abet the Kaitiaki group.   Can I just finish with one last thought for amendment of legislation and s74A.   You will recall that Dr Bierre gave evidence that his laboratory regularly gets information from the screening register –

CHAIR:   But he changed that the next day.   He came back very early the next morning.   There was a period in the evening when he was basically saying, “I can't see what the problem is, I have no difficulty getting anything”, but then we learnt the next morning that the information he got was more qualified and he was getting information about his patients and that’s the difference.

MR HINDLE:    Yes, 8i should have added that.   He was talking about his patients.

CHAIR:   Yes, exactly, otherwise if you took what he said at a general level you could get quite confused about the state of things.

MR HINDLE:    Yes, he did say that about his patients and one of the things that my friend and I have done is to actually look at what the legislative basis for that is, even just looking at his patients.   And if we go to s74A(5) there are two possibilities in there.   One is (b), that he gets it because it’s information being disclosed to a medical practitioner who’s been engaged by the woman and who’s seeking information to assist in diagnosis or treatment.

CHAIR:   That would include the laboratory because the laboratory is diagnosing isn't it, it’s got the smear tests, it’s making a diagnosis from the smear test.

MR HINDLE:    We don't doubt that, we just wondered whether the laboratory is engaged by the woman.

CHAIR:   Well, I think she is in the sense that she goes to the doctor, the doctor uses the laboratory – in a sense he's her contractor.   I would say she is engaged in the sense that through her medical practitioner – I mean, every time a woman has a smear test in a sense you can say she is submitting to a smear test which requires to be taken by a medical practitioner, or a lay smeartaker, and sent to a medical practitioner for reporting.  You can't have one without the other.

MR HINDLE:    That must be right.  The other option, and I probably don't need to pursue this, but I just did note (c) which was you can “disclose the information”, I see, “to anyone”, not just a medical practitioner, “for the purpose of enabling positive results from a cervical smear test to be followed up.  I suppose that means that on an individual basis you can disclose the information quite widely.

CHAIR:   Well, I suppose what it means is to an audit team you could give them all the information about women who've been found to have abnormal results so they could go out and audit false positives.   They'd have no difficulty in getting the information to enable them to do an audit of false positives, but they can't get the information to enable them to do an audit of false negatives, which of course is much more damaging than a false positive.

MR HINDLE:    Well, also whether that audit, which I think it would be a question of follow-up, an automatic follow-up of anyone who’s diagnosed with cervical cancer, but it’s not follow-up in the sense that the audit isn't going to change the treatment.   Anyway, those were just some further thoughts about 74A, and I think really there's nothing much more I can usefully say.   I would rather hand over to Ms Janes to talk about some of the historical institutional matters.

CHAIR:   Thank you.

CLOSING SUBMISSIONS : MS JANES

If I can just give you the reference for the Davies transcript evidence, it’s on the 13th July at B1201, line 9 and following, and it does confirm what my learned friend recalled from that.  Now I am very grateful to my learned friends from the Ministry pointing out my error at paragraph 104 and if I can just make that amendment;  it must have been my 1.00 o'clock in the morning folly!   Essentially the submission is that in addition to the ability to make provisions under the funding agreements that there was still inherent in the Ministry the ability to make legislative or regulatory amendments that could have ensured that compulsory accreditation was entrenched at the point that they went to –

CHAIR:   Could you tell me what regulation making power could they have used?

MS JANES:  Firstly, prior to 93 they could have ensured that Social Security regulations were entrenched.   After that it would have had to be legislative.

CHAIR:   There would have to have been primary legislation to create a regulation making power, wouldn't there, that’s what I thought.

MS JANES:    Correct.   So really it’s just saying they weren’t entirely dependent only on funding agreements, but be that as it may, that wasn’t exercised, and again its hindsight, but it was a possibility.   Just one further slight amendment, at p97, paragraph 266, there is a typographic error;  it should be JMG for the reference rather than H.   That’s a Glackin exhibit.

Given time, if I can very quickly turn to paragraphs 127 and 128, these relate to our submissions in relation to the TELARC 1995 standards.   A few days before the committee reconvened, the affidavit of Lucy Wright was received which indicated that on 26th September 1996 those standards were sent to Chitra? Subram? Namium? and I followed up with Mr Walker from TELARC and he said, well that may well be the case but they were not ever referred to the MetPac committee, they were therefore never formally adopted by TELARC.   However, as has been indicated, many of those standards had already informally been thought to be useful and valuable standards against which they should be looking at the laboratories and therefore had informally been applied at any rate from around that same time.   Again, the submission is made that that only applies to TELARC registered laboratories, and we know that not all of them were accredited until February 1996.

Minimum number of smears, if I can just briefly touch on those issues, appendix A clearly shows in 1998 that it was a recommendation for the programme that they have 15,000 smears, and we've seen that that is the number that’s now been adopted.  

CHAIR:   Yes.

MS JANES:    My friends indicated that they relied on evidence and therefore in the face of advice from the groups what could the Ministry do.   My response to that is that they were clearly indicated in the policy statements from 1991, carried through into 1993, that these were considered to be important.   Dr Teague also indicated in XXN, and that’s at B1406, line 20 to 23, that it was important to have a minimum number of smears;  it was an important benchmark.   Clearly, all of the expert advice was to that effect.  Ms Scholtens indicated that it was in effect leaving it to the foxes, and the submission is that in hindsight, or even at the time, the Ministry could not abdicate responsibility and leave it to the foxes;   it was a Ministry policy, it was seen as being important, and it really was for them to ensure that the minimum number of smears was enshrined – not only in the policies, but also applied to the laboratories, and that would have seen Dr Bottrill exit, whatever the number was set.   We've seen that 10,000 is a minimum that was ever acceptable and that he read 4 to 5,000 throughout his career.   That would have seen him excluded from being able to participate at an early stage.

CHAIR:   It seems from my reading of the evidence that there has always been a concern about the impact of a standard setting minimum numbers on the hospital laboratories, mainly because they are training centres.   That may not be the main reason but it is one of the reasons.   So that this issue which the HFA is now having to face has been a stumbling block all along, and in the past it obviously was a sufficient deterrent to ultimately see no minimum standards put in place.  Do you have any submission on  how that could have been accommodated or should it have been faced up to?

MS JANES:    Well, one answer to that, Madam Chair, is that in 1991 the laboratories agreed that it was feasible to be compulsory accredited by 1993.  They accepted on the basis that they had sufficient lead-in time.   If it had been clearly signalled by the Department of Health at that stage there could well have been coalitions entered into between the hospital and the private community laboratories that would have seen some sort of training regime which would have allowed the training to be done –

CHAIR:   Do we have evidence of that or is this what you are suggesting was an alternate?

MS JANES:    It’s a suggestion.   If minds had been turned to it, and we certainly have evidence from Mr Mules that it was considered likely that mergers could be undertaken under the new regime, in that there would be co-operation to effectively deliver services under the 1993 health reforms and, signalled early enough, could well have been put in place if everybody knew with certainty that that was what would occur at the end of 1993.   So yes, it is a submission, and the only support for it is Mr Mules.   There is a letter in his exhibits, which indicated when the merger between Tairawhiti and Gisborne laboratories was contemplated, saying that that was certainly something that they would be encouraging under the contracting process.

I may have misheard my learned friend Mr Murray indicating, but I thought he said that by 1996 all laboratories were reading 15,000 smears and I would only point to Peters exhibit 41 at p9, which indicates that at that stage only 8 out of 13 community laboratories were reading 15,000.   So clearly 5 laboratories are outside of that parameter, and I’m assuming that’s why ACL are considering legal remedies to try and include those 5.

CHAIR:   Or it may be the hospitals.   I think it’s the hospitals that are upset, is it?

MR MURRAY:    I didn't say all, I think most, but the position has changed over time because the number of private laboratories reading smears has come down to 13 already.

CHAIR:   Yes, that’s what I was thinking, I thought 13.   It’s really the hospital laboratories that are the sticking point now, isn't it?

MR MURRAY:    And now vigorously opposing the standard coming in because it’s going to cut them out.

MS JANES:    Yes, my understanding was ACL is only private laboratories, but obviously the hospitals are the ones that are majorily affected by this change.

CHAIR:   It’s the hospitals that are really affected because they don't read a large number of cytology.

MS JANES:    Exactly.

CHAIR:   I think they read the cytology taken at the time of colposcopy

MS JANES:    Exactly.

CHAIR:   And they want to hold on to that.

MS JANES:    And the Peters exhibit 41 indicates that there are also 5 community laboratories who would also be affected by that change. 

It takes me to advisory groups, because with minimum number of smears and also with compulsory accreditation, advisory groups and expert advice has always been that these were important aspects.   In the Ministry of Health’s submissions, without needing to particularly go to them, but at paragraphs 162, 167, 336 and 348 they indicate that the Ministry placed reliance on the advisory groups and the advice that they have given.   In our submission, we would invite the committee to determine how reasonable such reliance was on these advisory groups.   One, they were voluntary.  to a large extent there was little or no compensation paid.   There was no decision-making power, there was no day to day management responsibility.  They were essentially voluntary and goodwill appointments.   So they were able to do very little except advise.  They were certainly not able to ensure implementation.   Secondly, there was also a little bit of that fox aspect in that they would have vested interests in terms of expert advice that these were things that should occur but when push came to shove some of their colleagues may well be disadvantaged by that.   At the end of the day, using a Mr Corkillism, it really was for the Ministry to bite the bullet and ensure that these things were actually implemented.

There are a couple of things that came up yesterday that if I can just point the committee to a couple of exhibits.   One was the registers and again trying to trace where the 14 registers came from.  In Dr Boyd’s volume 3, tab 12, there's an Azimuth report from 1988, and it goes through that there were several options that could have been looked at in relation to the registers and it comes out in favour of the 14 Area Health Boards.   Now that’s not definitive that that’s where the decision came from, but it may give some guidance.

CHAIR:   Is there anything in that report that says it would be too costly or too difficult for any other reason to use a central register?   Do they consider that at all?

MS JANES:    They certainly do look at one national register.

CHAIR:   Well it starts off at p3 saying they are looking at a New Zealand-based programme with an integrated computer system using the national master patients index, which sort of fits in with what was being said earlier about using that index integrating the 14 registers rather than weighing up which is the best way to go.   Anyway, I don't want to hold you up.

MS JANES:    No, the passage is really – the options are spelled out around p41 onwards and the recommendation is at p46, but it doesn't appear to indicate anything to do with cost.

CHAIR:   Here we are, p42, 5.1.2, a single national system, and they set out the advantages.   The disadvantages are need for extensive co-ordination between Area Health Board centres, separation of both physical and control aspects and impacts of strategic data processing options.

MS JANES:    So cost doesn't seem to be one of those –

CHAIR:   No.

MS JANES:    Or even at the recommended option it doesn't.

CHAIR:   No.   Well, this is the first time I've actually noted disadvantages being identified with a single register system, anyway, so it does seem they looked at them all so obviously there'll be some discussions somewhere.

MS JANES:    And the only other reference really is one which is in the Ministry of Health submissions where it indicates that financial restraints and timeframes was a reason for not proceeding with histology and just proceeding with the cytology.  

CHAIR:   Well, I note actually at 5.6, p46, they say, “Given the present strategic direction of decentralising health care management responsibility to Area Health Boards, then a separate system for each Area Health Board is proposed.”   So you've actually got that proposal coming out there.

MS JANES:    Yes.   I mean, any inferences that arise from that, and also overlaid with that is the political environment which is moving towards devolution may well provide the answer.

If I can provide assistance on the standards and TELARC?

CHAIR:   Yes.

MS JANES:    I'm just not quite sure if there are questions that the committee still has about the development of those and the status and if there's anything that I can provide of assistance.

CHAIR:   We’ll probably find assistance badly needed when writing the report.

MS JANES:    We have gone into it in quite some detail in the submissions but it was more because the Lucy Wright affidavit has come in, as long as there's an understanding that that really doesn't progress matters very far.

CHAIR:   No, I suppose my only concern was had matters reached a sufficient point with TELARC that you could say, “Yes they did have something in place, we had a guideline, a standard” – whatever, against which they could measure accreditation, because if they didn't have anything in place, or minimal guidelines in place, you might say well what was the point of accreditation, there was nothing to measure whether or not they would accredit against;  whereas if they had something which in fact everyone was working to and using, and we have a reasonable idea of what that was – be it a draft or a final version, then at least you can say, “Well, this is what was required of TELARC accredited laboratories, this is what they had to offer” and compare that to laboratories that weren’t TELARC accredited, and I think that’s really the most useful way of looking at the information.

MS JANES:    I think the best that I can do for the committee at this point is that it was an evolving process.   TELARC, being an international body, had their standards for medical testing laboratories which were generic;   they then had the 1991 recommendations which they did informally accredit against;   the Graham Walker affidavit of 7th August indicates the standards in that 95 document that they were utilising, and also Dr Robertson – because one of the questions I asked him was could they produce a checklist for, say, cytology laboratories because I had gauged from the committee that that would be useful to have, was there a checklist.   At B816 on the 11th July he indicated that “No”, they don't have checklists, they have the guidelines and the criteria that they assess against, then they have informal guidelines.  Essentially it comes down to an individual basis where either a TELARC assessor goes in on a yearly basis, or the expert assessors on the 4 yearly basis, and it’s a matter of talking to the people in the laboratory, they observe their practices, and because of their expertise they run through this mental checklist and assess where they should be doing things differently.

CHAIR:   They seem to lack processes themselves, in the sense I would have thought, putting aside all the difficulties we've had in identifying from various bodies what had become the TELARC standards, one would have thought one could go to TELARC and say, “What are the documents that you have held in your files that you say are your standards that you measure the laboratories seeking accreditation against”, and we don't know for sure.

MS JANES:    Although if you look at the medical testing laboratory management guidelines it looks through internal quality, external quality, equipment, so there is a checklist there that they go through.

CHAIR:   So they use the medical laboratory guidelines and then for the purposes of a laboratory wanting to have cytology accreditation, you are saying that they were using CALC 91 guidelines and then subsequently they have adopted some or most of the guidelines in the 95 document?

MS JANES:    They have at all times had pathologists on their committees so these have evolved through committee meetings and have been applied, and you've had Mr Walker who essentially has been the TELARC assessor throughout the majority of the period and his expertise is such that he knows what he's looking for, he sits on the MetPac, so he has liaised with the pathologists.   They now have adopted the Sax standards and will be applying those formally as I understand it from now on.   So it is evolving, they have a checklist, and that is in the Walker exhibits.   So it’s a matter of satisfying yourselves, but then overlaid there are additional standards specific to cytology that they have also been applying throughout that period.   And the best guidance for the committee is probably looking at the ones that Mr Walker identifies in his affidavit as having been applied informally through that period.   It’s not ideal, in that we can't say from this date here is the checklist, but that is the best guidance that can be given.  Also, the other complication is that there are some laboratories that are allowed to not fully comply because of certain – there is some subjectivity in the assessments that is also applied.

PROFESSOR DUGGAN:    I'm sorry, what do you mean by that?

MS JANES:    Well, for instance, I think one of the examples that was given was the maximum workloads.   Mr Walker indicates in his affidavit and in his evidence that if they don't – it’s a little bit like performance indicators, so they will go in, they will have a set like the recommendations are maximum workloads.   If they vary slightly on either side but they can satisfy TELARC that they are still performing to acceptable standards they won't be suspended from TELARC accreditation purely on that basis.

PROFESSOR DUGGAN:    So if I understand you correctly there is no questionnaire that the laboratory fills out, no clipboard or a tick sheet that the laboratories fill out with relation to cytology practice?   It’s all based on the professional group that goes in and observes.

MS JANES:    No.   To be absolutely clear, they go through the checklist and the medical testing laboratory guidelines, which are in the exhibits, then they have the other areas specific to, say, cytology that they also go through.  But until they actually have a document which they now will have once the Sax standards are adopted, which will also then be a checklist –

PROFESSOR DUGGAN:    But you know the Sax standards are very generic, they are high level laboratory standards.

MS JANES:    Yes.

PROFESSOR DUGGAN:    There is very little mention of cytology in those.

MS JANES:    That is correct, and that's why the hope is that the Peters standards will very shortly be in place.

CHAIR:   Well, hold on.  [Tape turnover]   The Peters standards have been adopted and we had someone here from a laboratory who said that he’d rung a friend up.   Now who was that?

PROFESSOR DUGGAN:    Dr Bierre.

CHAIR:   Mr Murray, that’s what you assured me, that the Peters laboratory standards have been picked up now ahead of time.

MR MURRAY:    Yes, that was the variation.   It wasn’t legally very tidy, remember that?

CHAIR:   Yes.

MR MURRAY:    Tracey Mellor produced the variation document, not legally very tidy, but that did refer to two standards documents and one was the Sax standards and the other was the cytology 2000 document which was the Peters interim standards.

CHAIR:   And laboratories are expected to comply with that at the moment as a result of the variation?

MR MURRAY:    Yes, and they're getting $21.00 a test as part of the bargain.   The price went up and the quality went up and we’re now in the process, of course, of trying to get a national laboratory contract which refers to those two quality documents in final form rather than in interim form.
CHAIR:   Yes, because my understanding is the way that the Peters document is described in the variation the description doesn't fit exactly so you'd never know it was confirmed in evidence by someone when he – I think it might have been Dr Linehan actually when he looked at the Peters document and he said, “Yes, that was what my friend from Christchurch faxed to me.”

MR MURRAY:    Yes.

PROFESSOR DUGGAN:    But you know it’s a bit untidy.   It’s untidy and leaves me disquieted because I think that minimum volumes is part of that standard.

MR MURRAY:    Yes, I know, and we had that discussion that how can you be sure that the 15,000 minimum smear volumes is actually contractually biting now.

PROFESSOR DUGGAN:    And the only laboratories getting $21.00 are the community laboratories, right?

MR MURRAY:    Yes, the private laboratories.

PROFESSOR DUGGAN:    Contractors with the community laboratories, we’re not talking about the hospital laboratories?

MR MURRAY:    No, not with that one.

CHAIR:   So the fact is the community laboratories – I know we went over this with you before – now are meeting the minimum standard requirement because they are party to that variation as a result of the resolution of the High Court action which has resulted in the variation which has brought in the two standards documents Sax and Peters.

MR MURRAY:    Yes.

CHAIR:   and it’s the hospital laboratories that are out there still –

MR MURRAY:    But about to be brought in.

CHAIR:   - about to be brought in and fighting vigorously I think.

MR MURRAY:    Yes.   But the threat of litigation is not from the hospitals that we've talked about from the Bar.  Although they're pretty angry about the standard cutting them out of the cytology because they don't have the volumes, the Association of Community laboratories is threatening litigation because the new regime allows the hospitals to compete with the private laboratories and that's what they are very angry about.

CHAIR:   So they are not angry about the minimum numbers because they’ve already agreed to the minimum numbers in the variation.

MR MURRAY:    That’s not a problem for them I don't think.   Minimum numbers of smears is not a problem for the private laboratories.

CHAIR:   I thought you were having a problem bringing in the minimum numbers, but the fact is you have no problem bringing in the minimum numbers;  you've got unhappy hospitals but they're not creating a fuss, and you've got community laboratories who've already signed up to the minimum numbers.

MR MURRAY:    Yes, and they're unhappy for competition reasons.

CHAIR:   Okay.

MS JANES:    That’s probably useful clarification actually because I was labouring under the misapprehension it was the 15,000 causing problems.

MR MURRAY:    Actually, sorry to interrupt, but Mrs Scholtens has just said that the variation document probably has in the Peters standards referring to a 12,000 minimum.

CHAIR:   And you're trying to bring in 15?

MR MURRAY:    Yes.

CHAIR:   So you probably are still having problems, or there could well be problems.   If they are unhappy about the competition there could well be problems moving from 12 to 15?

MR MURRAY:    To 15.   I hadn't heard that, but it’s possible.

CHAIR:   So at the moment there's a minimum reading of 12,000?

MR MURRAY:    Yes.

MS JANES:    Dr Peters also indicated in her evidence that that was also the sticking point for her draft standards being finalised, so that obviously is an issue for the laboratories.  Just at paragraph 235 of our submissions we talk about the legal difficulties about the definition of those standards and the contracted variations and the fact that it would be difficult to enforce.

PROFESSOR DUGGAN:    Who’s accrediting against the Peters standards?

MS JANES:    Well, they are not finalised documents so they are not being accredited against, to the best of my knowledge.

PROFESSOR DUGGAN:    It’s like quicksand.

MS JANES:    It is.   That’s why this is an area that really needs to be tidied up urgently.

CHAIR:   Well, hold on.   I've just managed to establish that the Peters standards are in the contracts now, they have to comply with them, but are you saying to me that even though contractually they have to comply with them there is no-one out there testing to see whether they are or not?

MS JANES:    That was Dr Peters evidence.   When she was asked in XXN were they being monitored against, she said because they weren’t finalised they were not monitoring against them yet.   And because they haven't been passed to TELARC for accreditation, it may be worth trying to tidy this up by way of affidavit, but my understanding is that TELARC are not accrediting against them.

CHAIR:   That’s right.  I wasn’t concerned about monitoring as I saw monitoring as coming after the event, but in terms of actually getting accreditation under the new regime, although the laboratories have signed up and agreed to the new regime, because the standards aren't final yet, you're telling me, they are not being accredited against so the laboratories will still be operating under the old 95 standards?

MS JANES:    That would be my understanding.

CHAIR:   What's yours Mr Murray?

MR MURRAY:    I'm sort of reluctant to comment because I've been talking back at base about the need to clarify this.   I think Dr Peters evidence was more to the effect that it was implemented because there was a price increase and they wanted to get the laboratories engaged but the detail of the accreditation and monitoring hasn’t been completed.   I think that’s what is tied up in the national laboratory contract exercise, they were trying to bring it all together.   So I think it is untidy, to say the least, not just legally but that TELARC hasn’t been engaged on the new documents.

CHAIR:   So you could have a situation where a laboratory is signed contractually to adhere to the new standards but TELARC at the moment has not accredited it according to the new standards but according to the old standards the laboratory is receiving the increased funding of $21.00?

MR MURRAY:    Yes.   The laboratories, of course, are already accredited.

CHAIR:   But this is the point that concerned me.  If they're accredited to an old standard and then you “up” the standard, does that mean that TELARC comes in and does a revisit to ensure that they actually are going to meet the “upped” standard or do you just sit back and say, “Well, we assume they will and we will monitor further on down the track”?

MR MURRAY:    Well, I know with the General Medical Laboratory standards document you will recall the evidence of Mr Walker in his affidavit that they took the initiative, they wanted to get that draft document as a final document and an official TELARC document.   Now that document has been adopted by TELARC, the laboratories are contracted to those standards and I'm sure that when accreditation issues come up with the contracted laboratories it’s going to be that document that applies, that TELARC finalisation of the Sax standards.

CHAIR:   Well, I accept this.  What concerns me, though, is to know not just what is going to happen and what is set up to happen and the systems that are set up, it’s to know what actually is happening, and this concerns me about all the Peters documents.  You know there is great plans and in the past anyone in 91 looking at the national policy of 91 would have thought “This looks good, there are great plans” but it never happened in all respects.   Until something is actually in place and being carried out, with the benefit of hindsight it is hard to be confident that these new ideas that are being put in place, and they look good, are actually going to be carried out.

MR MURRAY:   Well, I've made myself very unpopular back at base by saying exactly the same thing.

CHAIR:   I bet you have.   Well, you can tell them that that is a silly question I have asked and will be asked in the report because what else can we do?

MR MURRAY:    Exactly, and Dr Peters’ evidence didn't go – she could say that the variation had been done.

CHAIR:   It didn't go far enough, do you agree with me?

MR MURRAY:    Yes, the evidence hasn’t gone far enough to give us all the assurance that the TELARC backup, if I can call it that, has been implemented.

CHAIR:   No wonder you're not keen to put in writing all the changes in the later terms of reference.

MR MURRAY:    Exactly.  I'm saving my fire on that one.   I really would like to get them back at base to do it properly so I can then put it before the inquiry in a tidy way.

CHAIR:   In your submissions filed on 20 October I would actually like to know, as at the date you file the submissions, what is actually being done.   It's not so much what have we contracted to do, what are we now legally obliged to do, what have we planned to do, but what are we actually doing and what are the other people who are important players in the game doing.   It seems to me if you're going to up the standards of TELARC accreditation, I would have thought TELARC itself, in order to maintain its own integrity, would need to do a reaccreditation process to see that the laboratories accredited under the old standards actually had come up to the new standards.

MR MURRAY:    I think I will take that on board and I’ll write it up and if necessary I think the person who’s actually doing the contracting should give a short affidavit to confirm it.  I think the problem was that Dr Peters wasn’t involved in the contract.  So Dr Peters team for the programme does all the work on the standards and Tracey Mellor just with her supplementary evidence said, “and that’s been implemented but we had a missing link and there was no-one that came along from the contractual side of the HFA just to say how TELARC processes matched up to that variation.”   I just think there's a complete gap in the evidence there.   In fact, I don't think it was even asked.  I don't think the witnesses were even asked, it’s just come up now.

PROFESSOR DUGGAN:    Actually I think Dr Peters was asked and she didn't know so she couldn't answer.

CHAIR:   That's right.

PROFESSOR DUGGAN:    and it’s still a big gap because the Sax standards are high level laboratory standards that really do not deal specifically with cytopathology.

MR MURRAY:    No.

PROFESSOR DUGGAN:    The Peters standards probably go some way to dealing with cytopathology issues.

MR MURRAY:    More than some way I hope.

PROFESSOR DUGGAN:    I've learned this jargon from you Mr Murray!!

MS JANES:    Given Madam Chair that you very neatly summarised counsel assisting's submissions in relation to standards and TELARC, I probably don't need to go any further on that.

CHAIR:   Okay.

MS JANES:    So just in rounding it up, given the time, it just does seem to be particularly sad that in 1998 you look at that appendix A to the Ministry submissions, there are excellent benchmarks set there which now appear, 10 or 12 years later, to be encapsulated in the Peters standards.

CHAIR:   So would you say, then, this is not a hindsight issue, that the knowledge was there at the time?

MS JANES:   That would certainly be our submission, that all of the benchmarks and abilities and knowledge were there in 1988, and if we may invert the funnel that has been referred to, in a lot of ways the submission can be summarised in that these systemic factors were the “but for” cause because if they had been addressed earlier Dr Bottrill’s laboratory would not have been practising throughout the period that is being looked at by the inquiry.   So unless there are questions from the committee, and being the last counsel on my feet, may I just extend –

CHAIR:   Well, I just want to ensure that Ms Thorpe doesn't need to say anything?

MS THORPE:   No, only an hour, ma'am – no!!    No, I can happily advise you I actually emailed this morning to indicate I didn't want to be heard.

CHAIR:   Thank you very much Ms Thorpe.   Yes Ms Janes.

MS JANES:    Just before I sit down, may I extend from all counsel who have been involved in the inquiry a vote of thanks to the committee for the dedicated and very hard work that they have put in and obviously will do so over the next 3 months.   Thank you.

MR MURRAY:    Can I just Madam Chair confirm our appreciation and privilege for appearing before such an eminent panel.   I would like to take the opportunity to also thank counsel assisting.   We've had a difficult brief, as everyone has, but counsel assisting greatly facilitated our carrying out our instructions.  I would like to record a thanks to Tracey Curtin, too, whose efficiency is astounding, of course, and renowned, and to the team behind the panel.   Thank you very much.

CHAIR:   Thank you.

MS ANDERSON:   I just say thank you also to the women affected, to counsel assisting and the panel, and to Tracey.   Thank you.

CHAIR:   Well this brings to an end the public hearings of the Ministerial inquiry into the under-reporting of cervical smear abnormalities in the Gisborne region.   The next step in the inquiry is to deliver the report to the Minister.

The committee wishes to express its appreciation to the parties and persons who have appeared before it.   The efforts have greatly contributed to the committee’s ability to report to the Minister on the terms of reference and we are particularly grateful to those counsel and parties who were prepared to sit long hours and to sit in the weekends in order that we could hear all the evidence that we needed to within the timeframe available.

The committee would like to acknowledge the women affected and record its notice of the daily attendance at the inquiry of Gisborne women affected either directly or indirectly by what has occurred in Gisborne.

The committee would also like to express its appreciation to the tangata whenua of Tairawhiti for the welcome it has received in Tairawhiti, and for the farewell it will be receiving now.   Thank you.

KAUMATUA:   If I might, Madam Chair, just on behalf of the ruatanga and other people of Tairawhiti thank you and your commission sitting amongst us.  Unfortunately we have other meetings to attend and we are here just to perform the closing ceremony on behalf of them.   Now our service this evening is just to close off our hearings here and to ask God’s blessing on the deliberations and your committee and more especially the families who have faced this tremendous situation and we wish everyone well.   We three will now conduct our service.

THE HEARING CONCLUDED AT 3.40 P.M.

