WEDNESDAY 12 JULY 2000

THE HEARING RESUMED AT 9.30AM



DR DUNCAN (On former oath)



MS JANES XXN WITNESS

MS JANES:   	Dr Duncan just following on from yesterday when we were looking at the contractual arrangements with regard to the Cervical Screening Programme, it's probably not necessary for you to look at it, but we were looking at Chris Mules exhibit 40 which was the offer document and  I take it that this was a document prepared by Tairawhiti for the Ministry in terms of what services would be delivered locally?

A:   	The other way round in the sense that the Health Authority, Midland Regional Health Authority would have determined what services they required of the local programme and they were a part of the programme specification.  There would be collaboration in writing about the service agreement but fundamentally it was driven by the purchaser which would have been Midland Regional Health Authority.

Q:   	So this document would accurately reflect the objectives and expectations from both Midland and Tairawhiti of what would be delivered locally.

A:	Yes.

Q:   	And looking at page 6, if the panel want to look at it, essentially it talks about maintaining the screening register, Part 2, page 6, maintaining the screening Register, promoting the screening Register, providing information and facts and ensuring or providing alternative cervical screening services.

A:   	That’s correct.

Q:   	Do I understand from that document that there was no expectation that there would be anything related to deriving comparative statistics or analysis carried out that that would be done at a national level and relayed back to Tairawhiti for it's own use.

A:   	Yes I would agree in that there was not an expectation that the Tairawhiti part of the programme would conduct such evaluations and statistical analysis that your suggesting.  I’m not clear whether there was an expectation that the Ministry would relay such analysis to the provider though, one might expect it.

Q:   	So separating the national programme and the local programme, what was your understanding of any local monitoring or evaluation of the programme that would take place?

A:   	My understanding was and is that the obligations of the local programme are fairly clearly specified as you have suggested in the contract and they are to my understanding very clearly process issues of delivering the local aspects of the programme and there is no expectation that there would be, I take it, the kind of analysis you are suggesting, comparative work.

Q:   	And as a public health specialist, would it be inherent in running a programme locally such as a population based screening programme that there would be some monitoring or evaluation?

A:   	It would be inherent if the programme was a local completely independent self-standing programme but the cervical screening programme is clearly and fundamentally a national programme it's not a local programme, it's a national programme and as such for a number of reasons it is appropriate that the analysis is done nationally.  A particular reason for Tairawhiti is the population size that will make analysis subject to the effect of relatively small numbers, so it’s very important that, for the benefit of programme in all areas, that the analysis is performed on a National basis.

Q:   So there would have been no local direction to Sharon Reid, or whoever was the regional co-ordinator at the time, to carry out any local monitoring or evaluation of the programme?

A:   From my understanding, certainly of the contractual arrangements since 1996, certainly no, and from what I’ve read of previous arrangements no expectation that the local co-ordinator would have performed those kind of analyses, no.

Q:   What would your understanding be, then, of the obligations of Tairawhiti in relation to the cervical screening programme when an issue or concern was raised such as in Sharon Reid’s report about noticing increased high grades as to where that information should be communicated so that the proper analysis could take place?

A:   The local programme, in common with some other aspects of the service, has an element of dual accountability.  The local accountability is very much one for line management and the delivery of those objectives specified in the contract, but there would be also a National accountability to the National office through, for example, the National meetings of the local programme co-odinators.  The appropriate direction for those kind of concerns which extend beyond the process issues for the local programme would be appropriately directed to the National office which, as I understand, did happen through the National co-ordinator’s meeting.

Q:   So when that report was generated, which indicates that there were more high grades but no evaluation had taken place which was directed to the National programme, was it your understanding that that had been sufficiently communicated and therefore no further steps were required from 

a local level?

A:   I think that’s a fair summary in that I would have expected issues of that nature to be communicated to the National office where they were, and expectation that when such issues were raised there was the capacity and the capability to consider those issues appropriately.  And maybe, in retrospect, it will apply to perhaps the whole programme that there has been a sense of security that a National office of a programme has been reviewing those things.  But maybe there has been an expectation that there would be analysis performed locally which has not been met either by the contractual arrangements or by the expectation of local provision.

Q:   Has Tairawhiti changed its mode of operating at all in light of the discovery that it may have slipped through the gaps, that type of information which could have been critical?

A:   I think there's a greater awareness.  I would be very surprised if there wasn’t, however I would feel it appropriate to target the inquiry at the National aspects because the issues were raised, and appropriately I feel,Has H and the issue for me is what systems, if you like, are in place to pick up those concerns and look at them.  Many of the issues that have been before the inquiry, particularly issues of proportions of high grades, are very difficult to assess at a local level, particularly in a small community.  And appropriate analyses for those is at a National level.  And for other reasons, if the programme is a National programme, the derivation of local contracts should arise from that, so there's an expectation that a purchasing or commissioning authority would respond to the needs of the National programme and purchase the services from the local bodies as required.  So if there was to be a change in expectation of local offices, and I’m sure this will be one aspect that would be considered in the move to transitional health boards, there would be a considerable impact if there's an expectation of further evaluation and monitoring at a local level given, as I suggested before, that the impact of that on the programme would be quite significant and one would expect a considerable degree of expertise to be present in all areas and focused on the programme.  I would have to say that while it might be, from a local perspective, quite satisfying to be resourced to complete that kind of analyses, I don’t think that would be in the best interests of the programme or the women for whom the programme is designed.  

Q:   And is that largely because of the problem of small numbers and extrapolating meaningful statistics from that, or are there other factors?

A:   To an extent it’s that, but also one of the experiences from the setup with Scottish Health Boards is that until last year there was a considerable degree of flexibility afforded each Health Board in how they wrote the service specification and contract for cervical screening services for the local area.  While they followed a very clear set of recommendations and guidelines from the National body, there were variations from area to area.  Similarly with 15 health boards, as there were in Scotland at the time, there was a requirement to have 15 sets of expertise in contracting for a cervical screening programme which, when resources are limited, is quite a considerable duplication and meant that while purchasers – whatever – from each health Board met on a regular basis, there's a considerable resource involved in getting everybody together to discuss the programme.  It had advantages in a similar way to the meeting of regional co-odinators in NZ that people can share ideas and concerns but I would certainly reflect that it involved a considerable duplication of effort as the focus on the cervical screening programme in Scotland at the time in the mid-90s would not be unlike the focus on the programme in NZ in the year 2000.

Q:   Were you in attendance at all when there was evidence given about the lack of regional co-ordinators being unable to influence or have real authority over local providers and the difficulties that that entailed in terms of lines of accountability and communication?

A:   I wasn’t there for that evidence but if you wish me to comment I’ll comment, yes.

Q:   No, the question really is, you will be aware of the mooted changes to the health sector coming up this year?

A:   Yes.

Q:   And the move back to district health boards and 22 of them.

A:   Yes.

Q:   what would be your concerns, as somebody who is responsible for a regional programme, in terms of the ability to deliver that programme in such an environment?

A:   The Health Boards are always going to be in potentially a difficult situation with National programmes in that there would be a desire from local populations to have something which responds to local needs, and yet there's a considerable necessity that a local programme is utterly part of a National programme.  So I think there will be a tension, but I would personally hope that the programme isn't divided up into health Board areas

because I think that would be certainly to the detriment of the programme, a strong national office lead nationally consistent standards is very important and even if that means that at health board level the health board is in a sense merely acting as an agent for an essentially determined contract, that in my mind would be completely appropriate to ensure that national standards are maintained.  I think we’re all well too aware of some of the issues that have arisen out of this and if the work that the national office and Julia Peters in particular is leading is to have the desired benefit and impact on the programme, then it cannot be allowed to be undermined by local preferences and local changes that satisfy other agenda.

Q:   	You’ve indicated in your evidence that the cervical screening scarf, being the data entry and the educator and the coordinator, are actual employees of Tairawhiti Healthcare.

A:   	That’s correct.

Q:   	I am assuming that they also have a responsibility to the national coordinator as well.

A:   	Yes.

Q:   	Can you just outline for the committee how that works in practice, what the lines of communication are, reporting, are there meetings between yourself or Jan Ewitt?  I’m just trying to get an understanding as to the actual lines of accountability as they run in two directions.

A:   	I would prefacate my comments by saying that there are other areas within the health service where dual accountability occurs.  Areas with health protection and public health do have similar arrangements where an individual or a designated officer working as an employee of a local HHS has accountabilities which run directly to the Ministry.  I would have that, certainly our health protection officers would have it.  The accountabilities within the programme are, it's fair to say I think on reflection are not always that clear, but in my mind I do feel that they are reasonably clear in that we have a responsibility for providing the environment within which the coordinator and support staff work.  We have a responsibility for ensuring that they link with other parts of the organisation.  I think it's important to recognise that when one looks at the resources applied to the Cervical Screening Programme, there not just simply the resources as applied in the contract.  All our health promotion coordinators, health promotion staff, public health nurses, hospital staff all have aspects within their role which promote the programme through not just their activities but also through the messages that they give out to women, to the public, so in common with a lot of programmes there's a good deal of crossover.  I would certainly see that as a responsibility in our case of the Public Health Unit and the management of the Public Health Unit to provide that environment within which the programme staff can do their job effectively.  In terms of the other relationship, there has to be a strong relationship to the centre, because the programme is centrally derived and if the centre is to be completely up to speed with issues as they arise in the various parts of the programme then there has to be strong links to the centre and I would see that part of the accountability to the national manager, particularly in relationship to other aspects outside of the Regional Health Authority contract.  I don’t feel that there is much ambiguity in that relationship because the contract from the Health Funding Authority is fairly explicit about the roles and one could then extrapolate that issues outside of that contract would most appropriately lie in a direct relationship between  the regional co-ordinator and the national office.  

Q:   	So at a local level, Sharon Reid would generate a report for the national co-ordinator’s meeting or a monthly report.  Would that come to you as well?

A:   	It would be part of the reporting to the Health Funding Authority yes.

Q:   	And on what sort of regular basis was there interactions or meetings or reporting on a local level with the local co-ordinator?

A:   	I suppose answer in two parts.  There was a contractual obligation to report monthly on the various statistics that were required by the funder.  There would be regular meetings between the regional co-ordinator and the line manager.  My involvement as a clinical director I think as I suggested yesterday, wasn’t there as a routine, but I would say that I would discuss issues on a fairly basis, anything that would arise that there were queries, bearing in mind that part of the benefits of working within a Public Health Unit is that there are other skills and expertise around to bounce ideas off so there would be quite a deal of contact on a variety of issues.

Q:   	So just to clarify is the line management position a Jane Ewitt or her equivalent?

A:   	Currently through Jan Ewitt and through myself as I am currently accountable for the activities of the Public Health Unit yes.  But I would add that may be the Tairawhiti arrangement but there may be other line management arrangements around the country and I would be unable to comment on the differences there.

Q:   	And in the two years that you have been there are you satisfied in light of subsequent circumstances that those reporting structures are sufficient or adequate?

A:   	It's always difficult with a retrospectoscope to provide a clear view.  I’m unable to comment on what the response was to the national office to the issues that were raised by Sharon Reid the then co-ordinator in 1997 but I would find it not to suggest that that was something that was worthy of review in that that is perhaps an aspect, that if there was a more formalised or more structured process for tackling those issues that it might have brought things up earlier, but I would add that to the best of my understanding, the issues that were raised at the national office were not being discussed at the national office alone, there was the issue of the case involving Dr Bottrill which other bodies were aware of so that the issue perhaps is less about saying who knew about it, but making it clear in any systems and any structures who is the person who is responsible for actioning and I think if anything that is something that seems to stand out that a number of people in a number or organisations had opportunity to be aware of admittedly a single issue and the question perhaps that I might ask is what processes were in place to tackle those issues and deal with them.  I think there are also, if you like it’s at a more local level and it’s something that, as a Public Health Unit, we have looked at – not with regard to the cervical screening programme but with regard to the systems that are in place within the organisation that allowed the transfer of information appropriately.  One of the casualties of change, whether at local level or in the wider health service, is that many of the communication channels which have built up over time – sometimes a short time before change occurs – are often the things that bite the dust very early on, and difficulties  with communication within the health system are often mitigated by individual contacts, individual links, individual networks, and we only recognise the value of those networks when we change the structures which mean that those networks then disappear and we suddenly find that there were actually no systems in place to provide for information communication, concern raising and things like that, which previously happened an informal person to person basis.  As part of the process, particularly over the last 2 ½ years in the Public Health Unit in Tairawhiti we have spent considerable time and effort looking at just that, systems, of how as an organisation we function and I would say we are getting there, but it’s when one looks at the need for communicating a lot of information between people and being able to pick out significant events that I think I would certainly recognise the real need for consistent and strong systems.  Staff change, and there's a reliance on the skills of individuals and when those individuals either change roles or leave or move on, the gaps left where they sat in networks often not recognised until a problem arises.

Q:   And as the structure exists at the moment, should you have been present at the time information such as that in 1997 came to light, do you believe the structure would be such that you would be able, through either networks or proper channels, to pick up a phone and advise somebody of an issue?

A:   there's two issues.  If I was made aware of an issue, I think as I outlined yesterday, I would at the very least consider and assess what was actually being presented and would make a judgement call as to what that information was.  But I would find ways of communicating my concerns, however one of the risks about setting up or expecting duplicate systems to communicate is that you can get to a situation where there is expectation on a number of parties that somebody else is actually doing something about it so that if the issue is communicated to me and also communicated to a National office there might well be an expectation on both parties that the other is doing something about it.  so while there local networks are important, I think it is more important to have absolutely clear channels and say “if you have concerns, this is where you go because somebody will be responsible for doing something about it.”

Q:   It would certainly make far more certainty inherent in the system, wouldn't it.  Just moving into the reason why we are all here is that you indicate in your evidence that the first inkling you had was in April 1999.  Have you read Brian Morris’ evidence:   at his para 30 he indicates that there was first an inkling in October 1998 when a request was made for a review of a cervical slide.

A:   Hmm.

Q:   And also in the next para he says there were no specific concerns before October 1998.  

A:   I wasn’t aware at that point.  Its fair to say that the events around the end of march, beginning of April, were a fairly rapid blur of information and suggestions, so being absolutely precise about the point at which I became aware would be difficult, but I would certainly put it no earlier than March.

Q:   So Mr Morris didn't communicate any concerns he may have had in October 1998 to someone such as yourself?

A:   I’m not sure that that would have been my expectation at that time, no.

Q:   Can you elaborate on what your expectation would have been?

A:   Well, if there were concerns raised through the laboratory at that point, then the laboratory has a clear line of management as well, and that would be the appropriate pathway.

Q:   And what's the laboratory’s structure.  If you don’t know that’s fine.

A:   I think I might be inaccurate if I speculated.

Q:   We can ask Mr Morris when he gives evidence.  At para 41 of your brief of evidence have you got that in front of you?

A:   Yes.

Q:   It indicates that in that same week, in April 1999, a number of requests came to the Tairawhiti office for cervical smear histories.  Do you recall how many requests for further histories you received?

A:   No I didn't receive the histories but it's unusual in that there were a number of requests, and my understanding is that from time to time the office does get requests from women for their smear histories, which is quite appropriate, and there's a process for the release of that.  The situation at that point was slightly different in that many of the requests – most of the requests were being channeled through the Cancer Society, through Janice Hobbs, and I was asked for my view with respect to the privacy issues of releasing somebody’s information off the Register to a third party.

Q:   Did you seek legal advice or how did you come to your judgement as to the privacy issues?

A:   they were discussed with staff in the Public Health Unit and it was determined there was an established process in place that access to personal information can be gained by a third party provided that they have express consent of the person concerned.

Q:   And was that the basis of the advice to Janice Hobbs because there could possibly be an implied criticism in her brief of evidence that Tairawhiti did not act as quickly as she may have hoped in the interests of the women?

A:   that was - certainly the prime consideration is confidentiality of the information and the fact that it relates to individual women, and we would certainly be remiss in releasing confidential information.  It’s certainly no criticism of Janice or the Cancer Society, but I would also have not wished that there would be thereafter not just criticism of ourselves for releasing information inappropriately but also criticism of the Cancer Society itself for not having followed an appropriate protocol.

Q:   	Just going on to paragraph 42, you indicate that these events gave rise to a number of meetings with not only the Cancer Society but also with the local GPs, could you outline the nature of the contact with the GPs and whether there were any indications arising from those for additional concern in relation to the reading of cervical smears?

A:   	I will try the best I can, as I said before to be honest it was quite a blur of events over that very short period of time as I and others sought to try and gather information on which to decide what to do.  I spoke to two of the local GPs, one had been identified as the GP of one of the cases identified by Janice.  There were some understandable and completely acceptable delays in finding out names of people.  While at the time it felt, to be honest, vaguely frustrating at being unable to pin down who we were talking about.  There was obviously a clear need on the part of Janice and others to seek permission from the women or their next of kin to discuss their concerns with me as a third party so one of the GPs contacted was the GP of one the women affected and that contact lead to knowledge that there had been a review of at least, I think two slides, for this particular woman and that that review expressed concerns that there had been an under-reporting of those slides.  From my perspective the under-reporting of a single slide in somebody who subsequently develops cervical carcinoma is not of itself either unusual or necessarily a pointer to a problem.  I think that point was also covered by Dr McGoogan in her evidence as well and what made the women that we were looking at stand out was that it was becoming clear, though sometimes through a glass darkly, that these were women who had had more than one smear  under-reported and that stood out as a different expectation.  If I had been told that of the women who developed cervical carcinoma in this area, that a significant proportion had had one slide under-reporting, while uncomfortable, I would have been prepared to accept that that might have been the nature of the programme and an inevitable consequence of a screening programme.  However it was the growing feeling that we were facing a number of slides.

Q:   	There are five paragraphs in your brief relating to contact with GPs at 42, 51, 62, 63 and 64 but essentially without really going to the specifics of those, the issues I’m concern to raise is, did any of those contacts at that time provide information of concern about the practices or competence of Dr Bottrill that could have been available to Tairawhiti Healthcare at an earlier stage?  And that’s in the background of the document offer for service where Tairawhiti is responsible for maintaining and developing laboratory contacts liaison results and information sharing.  So it's really in that context.

A:   	Yes.  From the information that I am aware of.  The only information that I think would have been available to Tairawhiti Healthcare would have been the information that had been discussed in 1997 about I think case number 1 and that was one of the individuals discussed in end March/ early April.  The other one, the main one that I can recall had had a slide smear  review initiated I think by the GP but it had been performed by one of the MedLab group of laboratories and I can’t remember which but it had been initiated by the GP.  I think the individual GP was aware of it but to the best of my knowledge there was no communication of that to the Public Health Unit.

Q:   	Where you in attendance when the women gave evidence at all?

A:   	Yes I was.

Q:   	Is it of concern to you as a public health specialist, that there were a number of women who were having very regular smears in fact some of then yearly for a significant period, and yet neither their clinician nor obviously the screening results were of any benefit to them.

A:   	Yes, it's not possible to say otherwise.  While there is no or should be no expectation from the programme that it will prevent 100% of cervical carcinoma, there should  be a reasonable expectation that it maximises the opportunity to pick it up early.  However it's difficult to comment on the clinical aspects while not having been there, but also with regard to the reality that the cervical screening test is one that is predominantly performed on women that are asymptomatic have no signs or symptoms of cervical disease and therefore there would not necessarily be an expectation on a clinician to challenge a normal smear  in the absence of any symptoms or signs.

Q:   	Are there any relationships that Tairawhiti has with either clinicians or laboratories under the terms of the contract that would enable identification of issues such as those women who gave evidence?

A:   	There's certainly regular communication between the laboratories and the programme co-ordinator however that again as a channel of communication depends on what criteria if any are placed around what should  be communicated at those discussions and it would also be I think a fair comment to make that a lot of those kind of discussions are about process issues and ensuring that the practical aspects of the programme run as smoothly as possible.

Q:   	And you indicated to my learned friend Mr Corkill that you had had conversations with both the medical council and Dr Boyd.

A:   	That’s correct.

Q:   	In terms of the advice, can you recall what advice you were given at that stage and whether, in your view, it was appropriate advice?

A:   Ultimately it’s appropriate because we've got to an end point, it enabled me to get in touch rapidly at that point with Tracy Mellor, who was by that stage already involved in what I took to be some background assessment of issues that had been raised separately with the Health Funding Authority.  I suppose part of the reason for going to a wider group rather than maybe merely going to the Health Funding Authority was that I was aware at that point, following discussions, that I became aware of the Court case in Auckland at the time.  I also became aware at that point of the previous action with respect to Dr Bottrill and the activities of the Medical Council, so that I felt at the very least it was important to inform them that I had concerns, given that I was aware that there had been previous issues raised with them.  It was also important to recognise that at this stage, because of the process of registration as a new immigrant, although after 3 years I hardly feel like a new immigrant, that I was a probationary registrant and at that point with the issues I was dealing with I felt it at the very least appropriate to ensure that I was getting as good advice as possible and accepted that there may well have been gaps in my knowledge of the appropriate avenues to choose.  So if it seems a bit like a blunderbuss approach it was to try and ensure I didn't miss anything.

Q:   Probably very useful at the time.  And you mentioned that you also had contact with the Health and Disability Commissioner but that there was no further contact.  Did that surprise you or was that as a result of the Health Funding Authority taking over the investigation?

A:   I assumed that once I had made contact with the Health Funding Authority it became clear that I wasn’t the first person to raise the issue and I assumed therefore there had been discussions going on behind the scenes.

Q:   You mention at para 48 that at that point, and this is following the action taken, that you had significant doubts about the cervical smear reporting from Dr Bottrill’s laboratory.  Can you briefly outline the basis of those significant doubts?

A:   I had seen the reviews of smears that we had.  A number of women who had had more than one slide undercalled, which did strike me as unusual.  I had asked Judy Wilson, the then co-ordinator, whether she was able to tell me from the Register whether there was anything unusual and I was trying to find whether there were any unusual changes where there were a number of people developing high grade from seemingly normal before.  I’m not sure whether I initiated it or whether Judy was already looking for it.  I suspect the latter.  But there were a number, and not through individual names but through, in terms of the communication that there were a number of women who had apparently developed high grade in the presence of previously normal smears.  I’m well aware that that’s not an unusual and a well recognised occurrence, but I was distinctly getting I suppose what might be best described as a “strong gut feeling” that this was forming a pattern.  I considered whether we needed to gather more information to consider what other information I could gather to determine whether I could at that point, if you like, prove that there was a problem.  But for a number of reasons it seemed inappropriate.  For one I didn't have access to the information.  There had been discussions around the time – I can't remember the exact time – about the impact of s74 of the Health Act on access to information off the Register.  I was, I suppose, forming the view that, also because of our numbers and because of our population,  was going to find it almost impossible to come to a conclusion by myself and I had to balance that against another potential risk was that by raising the awareness of an issue, which might not have turned out to be an issue on the basis of some evidence and a gut feeling, that there was a potential risk of saying “there's a problem” and it doesn't turn out to be a problem and inappropriately criticising a service.  So those were all balances.   But I suppose I got to the point where I didn't feel that, even without all the information that would have been able to point conclusively, and I think in a sense the whole pathway of the investigation has demonstrated how difficult it is to kind of really say definitively, but I felt at that point that it was appropriate to say “no, this is bigger than me, there's something going on, we need to do something.”



PROFESSOR DUGGAN:   Dr Duncan, in terms of your gut feeling about the situation, to what extent did your experience of the Inverclyde inquiry enter into that gut feeling?

A:   I’m not sure whether it was at the forefront of my mind, but it was certainly there yes.  I was aware of the Inverclyde inquiry and the Inverclyde inquiry had impacted quite considerably on our work in Scotland.

Q:   Could you outline for the panel what elements of the Inverclyde inquiry contributed to your gut feeling?

A:   the more I became aware of the environment within which Dr Bottrill practised in his laboratory I would have to say that I developed a sense of unease, of deja vous perhaps, that I was feeling that many of the issues that had arisen out of Inverclyde of effectively a sole practitioner practising in isolation, with little quality assurance systems in place and little peer review, was looking startlingly similar.  I did find it difficult and I think in a sense we've all found it difficult to determine the similarities and the degree of isolation and the degree of peer review, but on the information I was gathering it became, as I say, startlingly similar in outline to what had happened in Inverclyde.   It’s also fair to say that until that point in 1999 I was, to the greater part, unaware of what the laboratory arrangements were in Dr Bottrill’s laboratory.

Thank you.

MS JANES:   Just briefly returning to the researches that you did that lead to the unease and the gut feeling was that purely on the basis of women requesting their smear  histories or was there also independent reviews of the information on the Register that was carried out by Tairawhiti.

A:   	It was the combination.  The additional information that there appeared to be a number of women developing high grade from previously normal was if you like additional information but I suppose and I’m trying to remember the exact numbers, but to better my recall I think we could identify four women who had had more than one slide under-reported and I suppose that seemed a bit more that coincidence.

Q:   	So you didn’t go looking for more than those four that was enough to believe that some action needed to be taken?

A:   	Yes in the sense that I was always not sure how I could expediently go looking for more and I would at that point, given the nature of the programme I certainly felt that at the very least it should  involve those out with the area.

Q:   	You however indicate at paragraph 49 that you did consider whether there was an alternative explanation that this may just be the 8-10 women on the programme who are not able to be assisted by the programme.

A:   	Yes.

Q:   	You obviously discarded that alternative theory.

A:   	No I’ve not discarded it.  I think that within this kind of review I would hope that we can retain a sense of openness to alternative explanations rather than making a leap to say that because we seem to have a problem that explains the whole situation.  I think that would be I think an unfortunate way to go in the sense that if there are other contributory factors we should, however uncomfortable, explore them as well if we are truly to improve the programme to the point where we derive the maximum benefit.

Q:   	So in your mind there is still a possibility  that tragic though the circumstances are the women that have died in Gisborne may be that portion of the population that is not assisted by the programme.

A:   	I think the evidences it's gathering and the information from the Health Funding Authority investigation would be loaded against that as a perspective, however, it's also by the same token not necessarily appropriate to assume that because there appears to be an under-reporting, a systematic under-reporting, that that is the origin of all under-reporting or all lost opportunities to prevent cervical cancer.  It runs a risk of taking one explanation because that’s the simple explanation, well there may well be other issues and not just local but national.

Q:   	Just changing topics, we’ve heard evidence for Ms Tangihare about the Runanga and Iwi Health Authorities.  What would you explain the relationship between  Tairawhiti Healthcare and those organisations as being?

A:   	Developing over the years as organisations both Tairawhiti and the Runanga and the Iwi Health Providers, Tauranga Health, Ngati Porou Hauora and others have developed as organisations as we have developed as organisations.  There has been a good deal of linkage.  The relations hopefully will change in the sense that the environment into which a lot of those organisations and ourselves were placed certainly in the mid-1990’s were ones were we were expected to be competitors and competing effectively for the same health dollar to provide, whether it be public health, health promotion, particular aspects of services, to provide them as competitors and that inevitably creates an environment in which there may not be the degree of cooperation that might necessarily benefit the population and also the residual impact of having a competitive environment is such that once one has learned one way of behaving as an organisation it's sometimes quite difficult to adapt to a new way of functioning without viewing what would be former competitors in the commercial sense without some degree … is it totally fair.

Q:   	So not quite inviting the viper into the nest but …

A:   	No I think I wouldn’t wish to portrait a negative side because the relationships … and I would particularly in general experience between the overall company Tairawhiti Healthcare and the organisations has to the best of my knowledge been constructive and certainly as a Public Health Unit that particularly the relationship with Tauranga Health and Nati Prohawura has developed as it became separate from Tairawhiti Healthcare has been very good and very cooperative but there are areas where we need to learn from iwi providers and I suppose vice versa.

Q:   	Are there relationships and networks which they have which may effectively be utilised by Tairawhiti for the benefit of the women on the screening programme?

A:   	Absolutely, even though as a mainstream provider we have exceeded contractual expectations in terms of coverage of the programme there is always somebody else out there that we can hopefully get a programme to and any assistance, any cooperation which improves that uptake is not just welcome, but it's essential because the existence of the Public Health Unit and the iwi providers is not for the sake of the organisations themselves but for the population.

Q:   	And under the developing health reforms which look to be going back to a less competitive environment, is it more likely that there will be cooperation and utilisation of each organisation’s resources to better deliver, particularly to the very large maori population in the Tairawhiti area?

A:   	I think there would be a universal desire to prove the access and the suitability and the benefits from health care interventions.  I think it would be fair to say that there will be inevitably a period where the restructuring is viewed with some suspicion by other providers.  The challenge for organisations like the health board will be to demonstrate an even hand in approach when it's not only a funder of other services but a direct provider of services itself.  I think there will be challenges, I don’t think I know there will be challenges there and the challenge will be working with all providers, not just maori providers but other providers, general practice, primary care, to develop an environment in which there is cooperation.

Q:   	You indicated yesterday in your evidence that while not downgrading the importance of the Cervical Screening Programme that the Tairawhiti area had significant other public health issues such as deaths from tobacco and such.  This is obviously something that has been of concern to the area for some time.  In Ms Glackin’s exhibits 62, our pages 34 and 35, in fact p34, there's a letter from the Tairawhiti Area Health Board Ethics Committee as far back as 1991.  If I can just have you read the second para and in fact the last line.

A:   Yes.

Q:   Does that sort of seem like deja vous?

Q:   For those who don’t have copies in the Tairawhiti area trauma, drug and alcohol problems and child abuse, for example, are much more important than cervical cancer.  I think the thing I would want to pick out of there is how one defines important, and one of the challenges for healthcare and public health in particular is how it achieves the best gain for a whole population by targeting things which have a significant health impact without losing the ability to focus on the needs of the individual.  Sometimes it is a difficult balancing act to ensure that services are appropriate to individuals when one is trying to deliver a health benefit to a population, but health issues here – actually the one that’s not mentioned there is tobacco.   The other one that’s not mentioned there would be poverty.  We have issues such as rheumatic fever, which I am aware has been commented on nationally recently as well, where as a Dr training in the UK rheumatic fever was a historical disease that one learnt about and in my clinical practice I can recall one episode of actually considering it as a differential diagnosis in a child.  It turned out not to be the case, but I was commented on for having dredged up something from the archives in considering it as a differential diagnosis.  But to come to an area like this and find that rheumatic fever is a significant health issue demonstrates that some of the issues here are fairly fundamental and I would have to say that poverty is a key issue for this area in underlying a lot of the poorer health statistics for this area.  I would also echo some of the concerns that have been made about how one utilises Maori health statistics as well when, to an extent, one has to recognise that in this area and in other parts of NZ being Maori is often a proxy for being part of the less well off parts of the community.  So that in assessing the impact of Maori health and Maori ill health there needs to be a consistent approach to control for socio-economic conditions because if one was to control for socio-economic conditions one would find that the impact of ethnicity, I’m absolutely certain, would be considerably less than one might read from the statistics.  The importance of that is a practical one, that if one identifies the origin of ill health as being related to the colour of one’s skin, then it is easy for people to abrogate their responsibility and say, “you can't change the colour of somebody’s skin.”  If, however, it is due to poverty, then one can certainly do something about that.

Q:   Is it your understanding that there is an adjustment made in terms of funding for the region to take into account that there are these significant different socio-economic aspects?

A:   the population based funding formulas, in several incarnations, take various things into consideration, and I think some at least have taken measures of deprivation into account and also ethnicity.  One of the other issues which many of them do not take into account is that if a decision, whether historical or however, is made to have a series of health services in an area with a small population, that there are inherently – whether one calls them administrative or overhead costs which do not vary very much whether one is administering health services to a population of 45,000 or 450,000, and that is not always included in funding formulae.



CHAIR:   Dr Duncan, I note in the exhibits 002, at tab 1, p12, this is part of a document dated August 95 and it’s a Public Health Unit sub-project action plan.

MS JANES:   Is this Sharon Reid’s exhibit 002?

CHAIR:   Yes, the large 12.  I see at the top para it is said that “the Midland RHA has informally expressed an intention to reduce funding for the public health services at Tairawhiti to a level closer to the per capita funding of other areas.  Did that in fact happen?

A:   It has happened, but not to the extent that is suggested in that para there, the figure there is about ¾ of the actual figure, but there has been considerable reduction over several years.  The area was relatively well funded in public health terms.  One might argue it was appropriately funded and that has been cut, but –

Q:   In talking about bringing it to a level closer to the per capita funding of other areas, is it talking about other areas that have similar problems to Tairawhiti or other areas generally?

A:   Other areas generally.

Q:   what impact has that reduction had then on the ability to delivery public health services in an area such as Tairawhiti?

A:   It reduces the flexibility to I suppose respond.  It has meant that over the years the public health service has focused increasingly tightly on its contractual obligations, whereas undoubtedly the previous contractual relations in the past were far more non-specific and allowed a greater degree of determination as to what the priorities were.  There still is a considerable degree and I wouldn't wish to suggest that there wasn’t, but it’s a good more focused.

Q:   I see that on the same page there is a reference to Tairawhiti having one of the highest rates for rheumatic fever in NZ at 18%/100,000?

A:   That is correct.

Q:   And I see that cervical screening is part of the Public Health Unit organisation chart, that’s shown on p13, so what impact, given reduction and funding had on the delivery of services related to the Cervical Screening Programme?

A:   	Impact on the Cervical Screening Programme I would suggest is probably minimal.  The funding there has remained fairly steady over the years with maybe a little bit of, if you like, internal cross subsidisation if we have the resources.

Q:   	There’s been no tendency, and this certainly could be understandable in an area like Tairawhiti to use money from the screening programme to assist with other health issues.

A:   	No if anything  the process would be the other direction where as I suggested earlier the other parts of the Public Health Unit and indeed the health system contribute not necessarily in terms of resources but in terms of their activities to the Cervical Screening Programme.  Also the comment that there is a reduction in funding, that isn’t necessarily the picture for the whole area because there are other providers and increasingly funding has gone appropriately to non-mainstream providers looking at public health.  That raises challenges of, as I suggested, of working together to get the maximum from those resources, but the total reduction in area is not necessarily as much as suggested by those figures.

Q:   	Having the local region be involved in the programme in such facets as data entry, would it be better for the Cervical Screening Programme to be run on a more centralised basis and therefore freeing up personnel and resources in the regions to deal with other public health issues?

A:   	There are definite benefits of having a programme locally in terms of liaison.  In terms of support and if I might be permitted some cynicism, I’m not sure that a change and a more centralisation would lead to the freeing up of those resources.

Q:   	You’ve spoken about the possibility  of tension developing between  regions and a centralised programme and you were being asked by Ms Janes about the new structure with the 22 district health boards.  The letter that you were shown by Ms Janes in Glackin 62, page 34, that’s the letter from the ethics committee to the national co-ordinator.

A:   	Yes I have that.

Q:   	Where the Tairawhiti ethics committee is really questioning the programme and whether it is appropriate or not, is that an example of the tensions that can develop that you were speaking of?

A:   	I think it would be one example where it would be certainly at the time this was written it would be inaccurate to suggest that there was universal support throughout the health service for a Cervical Screening Programme and I am unaware as to whether that is what that reflects but it would seem to.

Q:   	I noted too, you don’t need to go to this, but in Ms Matcham’s evidence at paragraph 118, it is said there in respect of the preparation of the first and second statistic reports some sights needed to get approval from their local ethics committee before the information could be extracted and again I wondered whether or not that was an example of a tension between  regional health boards and the national programme.

A:   	It would certainly suggest that yes.

Q:   	How do you think that can be guarded against when the 22 district health boards are in place?

A:   	The intention as I understand it in the early stages is fairly clear to have well described relationships between  the Ministry and the health boards with clear expectations.  The clear expectations is probably the best description of what is required and an absolute clarify of the relationship and what if any opportunities there are to influence a national programme at local level and I think that that is absolutely crucial to make that clear, not because I would suggest that people would go out of their way to change it, but there is always a tendency to regard one’s own population as being different from somewhere else and having different needs and that’s not a feature unique to Tairawhiti.

Q:   	No and by now having 22 District health Boards whereas before there were 14 area health boards, the potential for that to happen may well have increased, may it not?

A:   	That’s correct and with an expectation being of the health boards that they will conduct needs assessments and needs assessment at a local level has the potential to apply pressure to a health board to wish to change because they appear to have problems which are local issues which might be seen to override other important issues.

Q:   	Thank you Dr Duncan.



MS JANES XXN CONTINUES

MS JANES:   	Just briefly returning to funding, yes that document there, page 11, I wonder if I can just confirm, the table at the bottom indicates that revenue per capita for public health in Tairawhiti is $33.60 and when you look down that table it's three times at least as much as the next lowest and significantly higher, the next highest is $16.58, and Madam Chair very helpfully took you to the next page which shows there was a reduction which is where we were going.  Are you able to outline for the committee the proportion of reduction that Tairawhiti Public Health has undergone because obviously in 1995 there was a significant difference in the funding to the region.

A:   	I’ll need to do a leap of arithmetic because some of the things have changed, some of the services that provided then are not provided now and also the contractual income for the Public Health Unit comes from two streams both public health and also personal health services.  

Q:   	So does that make it very difficult to make a sensible.

A:   	I have to say it makes it very difficult to make a coherent and relevant answer at this point I’m sorry.

Q:   	But it certainly wasn’t as much as a level closer to the per capita funding which is indicated on page 12 which would take you basically half, 50% reduction.

A:   	To the population health area of the budget, there certainly has been significant reductions in that over particularly the time up until two years ago and there were plans to reduce the funding further but I think we will contend a successful rear guard action headed that off.

Q:   	Right, advocacy or other means.

A:   	I think by pleading.

Q:   	OK.  And you also indicated in answer to Madam Chair’s question earlier that your understanding was that presently money that was intended for the Cervical Screening Programme was not being diverted to perhaps other public health areas.

A:   	Exactly.  That’s correct.  It’s worthwhile background in that increasingly over recent years the contractual arrangement with the Health Funding Authority has become far more clearly specified as to what the revenue is intended to provide.  So there is less flexibility at local level to make determinations about what is more important than another.  Fundamentally, the only significant adjustment that happens to revenue that comes in is that a proportion is taken off for overheads, company and management overheads, and thereafter, as much as is possible, the budget is targeted to the area of contract that it was intended.  And increasingly the areas of contract have become more - self-managed is not the word, but the intention is to make each part of the organisation understand budget, revenue and planning, and to work within that rather than some unspecified process.

Q:   And has that reduced flexibility to cross-subsidise within the public health area been in existence since you've been at Tairawhiti, or when did that come in?

A:   Yes, it has reduced flexibility to cross-subsidise, but what has happened, I would certainly suggest over the past 2 to 3 years, has been a greater degree of team working and working across parts of the organization with, hopefully, a less silo? approach to provision of services.

Q:   If I could turn you to Ms Glackin’s exhibit, which is not in the bundle, but 92, if you can just read the para “Tairawhiti”.  It indicates that back in 1993 there was a division of the money to cervical screening between the costs for the Register and some of the money went to general sexual health education unit.  Are you able to comment on your institutional knowledge about what approximate the transfer of funds from the cervical screening programme to other parts would have ceased?

A:   Not accurately, I’m sorry.  It would certainly predate my arrival, I am unable to say when precisely.  Some of the difficulty is that programmes such as cervical screening and sexual health have, by their very nature, a considerable degree of overlap so that sometimes putting a wall between the two is not only artificial it’s irrelevant.

Q:   Madam Chair, is this a convenient time for the morning break?





MID-MORNING ADJOURNMENT – 11.04AM

TO RESUME AT 11.20AM



11:25 INQUIRY RESUMES AFTER MORNING ADJOURNMENT



CHAIR XXN WITNESS

CHAIR:   	Dr Duncan could you please tell me, paragraph 48 of your brief of evidence, you use the words systematic errors and systematic under-reporting and the inquiry’s term of reference refers to systemic under-reporting.  Just wondered if there was any difference in the way in which the words systematic or systemic are used in the medical world?

A:   	In that context I think you’ve got me.  I would take from systematic, my inference from systematic is that the error is not just a one off event but there is some part of the regular process such that these errors are one repeated and two perhaps a regular occurrence.

Q:   	The other point, in paragraph 42, just talked about becoming aware of Dr Bottrill’s appearance before the New Zealand Medical Council, can you outline what if any lines of communication there were between  Tairawhiti Healthcare or you as the public health officer and the medical council which would have allowed you to either one advise them of a problem or two learn from them that there was a problem as soon as possible?

A:   	The contact that I had was certainly by contacting the Medical Council but by that stage I was already aware through other people within the organisation who were aware through historical knowledge.  The gap perhaps is that people knew because they encountered it some time in the past and had no reason to suppose that I either needed the knowledge or didn’t know it so there wasn’t a system in place to say all these people had had actions in the past.

Q:   	Do you think it would be helpful if there was such a system in place?

A:   	Difficult to say.  The risk about having, if you like, I’m thinking of sort of having a list, is that it might create an expectation that by reading that list one might look at people in a different light because one had preconceptions about their performance or otherwise which may be misplaced though I agree the issue is how one communicates concerns across to responsible individuals just in the profession and just thinking that I can’t say I have an answer.

Q:   	No it's a difficult balance isn’t it between  when to intervene and when not.  Paragraph 45 you said that you contacted the Health & Disability Commissioner on two occasions and that there has been no further contact from that office.  Did that surprise you?

A:   	No it didn’t because in my discussion with the Health Funding Authority it became clear that there already had been some activities behind the scenes if you like and whether wrongly or otherwise I had assumed there had been some communication and therefore there was no further interest in me at least from the Disability Commissioner’s office.

Q:   	Did they get back to you?

A:   	I contacted them and contacted them again because the person I needed to speak to was not available.

Q:   And did the issue of concern not come within their jurisdiction or something?

A:   I outlined the concerns that I had.  I don’t recall, but I’m fairly certain I didn't receive a comment either way as to whether it did or didn't.

Q:   did you expect them to take some action at the very least in order to determine whether or not it did come within their jurisdiction?

A:   Looking back, I think it is fair to say I would have assumed that they were doing other things, but by that point, having made contact with Tracy Mellor, it became a bit of a roller coaster and I’m not sure whether I really considered that issue again.

Thank you.



MS JANES:   Dr Duncan, if I can take you to Ms Glackin’s exhibit, volume 14, tab 75, p90, and under “problems and issues” relating to Tairawhiti, it indicates that the development of the cervical screening programme is seriously inhibited by a lack of funds.  Now admittedly this is back in 1991, but from your observations would that have been a continuing issue for the local programme?

A:   I would say in some ways it’s difficult to assess because they are actually only part of the Public Health Unit – virtually any part of the health service could do more if it had more funds.  The issue, if you like, for screening is because it’s a screening programme there's a need to achieve certain standards before the screening programme is actually a screening programme and prioritisation below those kind of levels of resources is inappropriate.  

Q:   Can I take you down a historical trail.  I understand that you are basically working from historical knowledge, so it’s probably easier if we look at some documents and then I ask you to comment at the end of it.  For instance, in the document produced as your exhibit 1 yesterday, if I can take you to p98 of that document.  Essentially the last dot point in the top para, where it indicates that “salaries are below budget but the recent resignation of two staff and concerns from TELARC about staffing levels and the lack of experience and the requirement for additional staff.”  This is in February 96.  I’m assuming it relates to the most recent TELARC annual assessment.

A:   This is the laboratory I presume?

Q:   Yes, it is.

A:   To be honest, I would find it impossible to really comment about the laboratory, I don’t have sufficient knowledge of the laboratory to comment.

Q:    There have also been – again it’s a laboratory issue – a quick succession of pathologists, which is outlined in Brian Morris’ evidence.

A:   I’m aware of that.

Q:   there is also the indications, particularly from Sharon Reid in her reports about lack of staff, workloads because of staff shortages and also the issues relating to restructuring.  For instance at Ms Glackin’s evidence, tab 62, p56, she indicates that “the Public Health Unit is understrained due to restructuring”, and then at p58 she talks about internal restructuring again, staff shortages are increasing.  So throughout the documentation there is a recurring theme about staff shortages for the programme and there was a promise of Board commitment to additional staffing in 1993.  Are you aware whether additional staffing ever was applied to the cervical screening programme with all of these repeated pleas for assistance and resources?

A:   I’m not aware of what impact the discussions in 1993 would have had, I’m sorry, I don’t have enough knowledge to know whether that had an impact.  I would however agree that the funding level is such that staff are under a degree of pressure in terms of workload, I would agree with that, and there would be areas where I think we would all agree that we would like to do perhaps more liaison with primary care and general practice which are difficult to do with the level of resources.

Q:   Under the terms of the contact, certain staff are specified – I don’t know whether you want me to take you to that or are you aware of it, that essentially it is as described in your brief of evidence that you have a co-ordinator and educator, data entry which is pretty much two fulltime equivalents or just over?

A:   That’s correct

Q:   In your view, and given that you now have 2 years experience of the programme regionally, is that sufficient resourcing to really deliver a quality service programme locally?

A:   my experience is somewhat coloured by the last year and a half, 15 months, when we have been able to put considerably more resources into the running of the programme locally.  I would reflect that that has made a significant impact on dealing with the workload and I would accept a criticism that perhaps the impact of the workload was not fully appreciated prior to it.  so that in that sense the experience of the whole process since last a April has indicated that, to perform the tasks as specified, the programme is under-resourced, yes.

Q:   It appears obvious that since events unfolded in April 1999 that resources were found from somewhere.  Is there any possibility that resources could have been applied earlier rather than as a bandaid at this late stage?

A:   It’s not so much a bandaid, more a recognition that there was going to be additional workload arising out of the process since April, and an agreement from the Health Funding Authority that that would be funded so that we went ahead.  But in the process of negotiating a contract with the funder one would go back and say we would like more resources for this that and that and in the environment that certainly pertained in the mid-90’s and the late latter parts of 1996, 1997 and 1998 the process was to try and maintain services and deliver appropriate services within a shrinking total budget so it would be I think fair to comment that the plea for additional resources for cervical screening was just one of many that we were experiencing.  The process of working to a new resource base has had quite profound impacts as is suggested and has continued to be with change to meet resource levels.  More latterly we have tried where possible  to reduce the if you like the management tier within the unit to preserve front line staffing tasks with managers who move and leave, they’ve not generally been replaced, now that is an expediency which means that it is more responsibility at subsequent levels within the organisation but it does have inherent risks that unless the managers who in previous posts did very little, that at some point they will be missed.  So we did look for more resources, I can’t specifically recall in any of those discussions where we’d have said we need more resources for cervical screening but as I say there were issues to do with trying to reduce the loss of resources rather than trying to get more.

Q:   	But we saw when we looked at Ms Glackin’s exhibit 92 where it said they have also not appointed a replacement Cervical Screening Programme manager after the last one left about a year ago, would it be reasonable both in your view as a public health specialist and also with your knowledge of the programme, to leave such a key appointment unfilled for over a year and just put in a replacement person without the necessary training and support?

A:   	Given my knowledge of the health sector I’m not terribly surprised that that sort of thing happens.

Q:   	Is it reasonable?

A:   	It's not desirable.  I think it's inevitable that other pressures come to bear and there may not be a swift replacement of people in posts as might be desirable and I wouldn’t want to read more into it to suggest that the process to not replace was a deliberate policy because I don’t have that knowledge but replacement of staff as they leave isn’t always a swift process and particularly in Tairawhiti where access to particular skill sets is often quite difficult.

Q:   	If I can have you look at Mr Glackin’s exhibit volume 14 page 175.  Under Tairawhiti the last sentence indicates that the board had acknowledged extra staff and support is needed.  Now that’s dated in March 1993 and then we have the document at Judy Glackin’s 92 where still in October 93 there has been no replacement co-ordinator.  With your knowledge of the Tairawhiti board, is it a usual occurrence that they make a commitment 6-7 months earlier which is still unfulfilled after a significant period.

A:   	This would be the Tairawhiti Area Health Board I think.  Sorry I have absolutely no knowledge of their traits.

Q:   	Although I guess it would have been at transition from the Area Health Board to regional health authorities in that period 93?

A:   	Yes but there would have been a transition at local level from Area Health Board to CHE as well as to Regional Health Authorities.

Q:   	Is it likely that this was a casualty of health reform?

A:   	Impossible to say.  Absolutely impossible to say, I would be speculating wildly I’m afraid.

Q:   	And you’ve had no knowledge since?

A:   	I’ve had no knowledge of that no.

Q:   	We heard from Ms Reid yesterday or the day before that there had only been to the best of her recollection one personal review or performance review in the period and that obviously was prior to your time.  Has there been any change of structure in terms of the reporting and review of persons in a coordinating position to ensure that there is a yearly or other annual review.

A:   	Yes.  Not as part of a response to cervical screening as such but as part of the process of moving towards accredited as a Public Health Unit we have as part of general improvement in quality we have with the rest of Tairawhiti Healthcare introduced yearly staff appraisals which I would accept we don’t always get on time.  We try but we don’t always get on time.

Q:   	Would you accept that a yearly appraisal would actually be a forum for enabling the co-ordinator to express concerns in a more formal environment than meeting in the corridor or in an office on an ad hoc basis.

A:   	No.  The yearly performance appraisals from my perspective are about how the environment and how the staff themselves are performing, their perceptions, our perceptions and I wouldn’t suggest that was necessarily an appropriate place to raise the concerns I think you are referring to.  I think there should  be more formal structures for a staff appraisal.

Q:   	But it would certainly point out whether there were staffing and resources issues that were impacting on their performance.

A:   	Yes those should come through in a staff appraisal.



MRS BARRETT XXN WITNESS

MRS BARRETT:   	Dr Duncan I would assume also that in staff appraisals that you would identify, or someone in your position would identify, the training components that perhaps staff would require or actually need is that correct.

A:   	Yes that’s correct there's a significant part of the process is both identifying training needs and with the staff usually taking the lead identifying how those training needs might be addressed within the available resources obviously.

Q:   	Well you’ve just said that you are in the process of trying to get staff appraisals done on time.  I can actually see another Ms Reid situation looming up very fast with Mr Winiata to the point of burn out, only judging by your evidence.  Has Ms Winiata had a staff appraisal as of late in your time?

A:   	Yes.

Q:   	She has.  I just really Ms Janes want to go back to the personnel that are actually employed in the Cervical Screening Programme.  It's really hard to have to deal with you Dr Duncan in terms of the timing but would it be fair to say that in 1996 the personnel that were assigned to the Cervical Screening Programme then according to your contract, and I would have to say to you I don’t know what that staffing level is because Chris Mules evidence that we have does not state that, because I don’t know why he left it out, but he actually left out Schedule F which doesn't tell us that vital information.  My question is, is the starting level still at the same level in 1996 with you in the time that you've been in the position?

A:   To the best of my knowledge, prior to April last year yes, staffing levels are the same.  But certainly since April it has increased.

Q:   So you've increased the staffing level within the programme from April 99?

A:   That’s correct.

Q:   That doesn't include, in para 14 of your evidence, does it, how you brought on additional people to help with the Health Funding Authority investigation?

A:   That's covered under there, additional staff have been brought on, yes.

Q:   Do you still have those additional staff now?

A:   They are currently still in place, though my understanding is that the intention is for the Health Funding Authority to review the additional funding in September.

Q:   September 2000?

A:   Yes.

Q:   How many extra additional staff – was it that many?

A:   It varied from time to time because there were additional demands, for example the 0800 number.  We have, with Missie Winiata moving to the co-ordinator, that person becomes part of the wider programme.  We have an additional data entry staff as well.

Q:   With Ms Winiata’s position she was an educator?

A:   Yes.

Q:   Because she’s gone over to special circumstances as a support person, does that mean that the position that she did hold has passed over to someone else or was it given to the additional staff, or is she doing that as well?

A:   Part of the role has been passed over to another member of staff.

Q:   Permanent member of staff, not the additional?

A:   Yes.  The additional staff have been brought into the actual programme for the technical activities of data entry and so on, which has increased quite dramatically with the number of smears that have been taken over the past 15 months.

Thank you.



MS JANES:   Mrs Barrett, there is actually in the evidence, not Chris Mules, but the one produced yesterday as Sharon Reid 002, tab 1, big number 41, it outlines as at 1995 what the contractual staff equivalents were

MR ROSS:   Sorry to interrupt, but I wonder if we actually turn to the next document, which is Sharon Reid’s document under tab 2, which specifies on that page what precisely the complement was at the end of that year which is slightly different to what's in the draft report.

MS JANES:   And is it correct, Dr Duncan, what is set down under tab 2, p1, is what's contained in your brief in terms of the staff up until April 1999?

A:   In terms of baseline staff, yes, although the definitions might not be the same.  As in we have an educator Maori here whereas I think the person’s referred to as a health educator.

Q:   the additional staff that have come on board since April 1999, is it the intention to retain that staffing level for the programme or will it drop back once the requirements to assist the Health Funding Authority and the investigation wind down?

A:   I would hope that we are able to retain some of that additional staff.  I’m not clear whether we will be able to retain the funding.  I would think that we were unlikely to retain it at the max we've had, but I would like to think that we’re able to retain some so we don’t go back to the same level, as I think that was and is inadequate for all the tasks that should be done.

Q:   Just referring to your para 29 of your brief of evidence where you indicated that Di Best from the Health Funding Authority came down to Tairawhiti to review the accuracy of the Tairawhiti data, we've heard a tremendous amount about how difficult it is, and you mentioned yesterday in evidence the difficulty of obtaining data, are you able to expand on what Di Best found in relation to the accuracy of the Tairawhiti data?

A:   Not accurately.  I’m not sure whether Di Best is -

Q:   She’s not giving evidence.  

A:   I’m almost looking to the back of the room and saying, “is there a report.”  I think the safest thing to say is “well, we’ll go back and get some more accurate information” because I wouldn't want to kind of take you down a track which turned out to be wide of the mark.

Q:   Is my understanding correct that essentially she was reviewing histology data, not the actual input of cytology onto the Register?

A:   Yes, that would be my understanding is the completeness of the histology data.

Q:   I guess a more general question relating to that, seeing we can't get down to specifics, is are there any audit procedures in place, given that Tairawhiti’s major role is in responsibility for the Register, to ensure the accuracy of the data on the Register?

A:   I don’t know the answer to that.

Q:   who would know the answer to that?

A:   Yes, nodding furiously at the back – yes.  Judy Wilson is at the back, the co-ordinator.

Q:   So you would be able to check with Judy Wilson and come back on that?

A:   Yes.



CHAIR:   It would seem, Dr Duncan, that we've heard about the benefits of correlating histology and cytology and that that wasn’t able to be done until the Register was reconfigured, which I think was some time in 1997.  It would seem however that in respect of Tairawhiti the benefits of that correlation would have been further delayed by the fact that there were these 15000 missing results;  is that a fair assumption?

A:   Yes, that’s a fair assumption on that, and I’m sure that we were probably not alone in having some of the technical difficulties in getting histology in on time.

Q:   Did the persons who were inputting the data and responsible for this correlation between the cytology and histology realise the benefits to be derived from being able to make such a correlation?

A:   I would assume so.



MS JANES:   And in fact Tairawhiti was the last of the Registers to be reconfigured, is that correct;  Ms Glackin gave evidence to that effect?

A:   That’s my understanding, yes.

Q:   So there would have been a disadvantage of that type of quality control analysis available to the Register staff?

A:   Yes.

Q:    Being delayed?

A:    Yes.

Q:   There seem to be several references throughout the documentation that has come before the inquiry to date about problems obtaining laboratory results from the Tairawhiti hospital laboratory for transfer to the register. Are you able to comment on the problems that related to interface with the hospital laboratory and the Register?

A:   My understanding is very much one of a technical software issue, about having the right bits of software in the right places so that the data could be entered in an appropriate fashion and then automatically transferred to the Register so there's an issue of actually having the appropriate software in the hospital laboratory.

Q:   	And was this a problem that continued after the reconfiguration when you would have expected all of the software to have been streamlined and become consistent?

A:   	That’s my understanding yes.

Q:   	Is there any explanation for those ongoing issues?

A:   	I think that would probably be best directed at the laboratory.



CHAIR XXN WITNESS

CHAIR:   	Would it be better Mr Duncan if the input of data, both histology and cytology was sent directly to a national office leaving the role of educating, promoting the cervical screening programme and encouraging women to come on to it to the regions?

A:   	I’ve found I can’t see any disadvantages as part of that as a mechanical process, however, there is often an opportunity when individuals are going through results, there is sometimes occasionally opportunities where one might notice something that is familiar when dealing with a single population but apart from that I can’t see any major disadvantages.

Q:   	And it would overcome issues such as idiosyncratic software relating to a particular region or?

A:   	No.  Idiosyncrasies depend on differences between  laboratories.  If the programme software is pretty much national but laboratories may have and to the best of my knowledge certainly do operate on different bits of software and difference systems.

Q:   	Given the number of people we are talking about on the Cervical Screening Programme would it not make sense from a management point of view to choose a small group of laboratories who were all carefully monitored and evaluated and who used the same software and who fed that information into a national programme?

A:   	Yes.



MS JANES XXN CONTINUES

MS JANES:   	Just finally on this topic, once the reconfiguration was complete and after Di Best had tidied up the histology data, is there any expectation that Tairawhiti will now put in place a regular correlation or analysis of the histology and cytology data to highlight concerns that may arise?

A:   	I would have an expectation that the correlation was a function that the national office could perform, if for no other reason than there may well be different laboratories providing difficulty parts of this service, for example there may be a cervical smear  from this area may well go to a laboratory outside of this area however the histology  may well be done in Gisborne hospital and while for our area then the population is all within the one area, there will be I would imagine other areas where the unification of that data is more appropriate centrally.

Q:   	So it reinforces your earlier evidence that that type of correlation is at a national level?

A:   	I wouldn’t want to suggest that there would be no benefits of doing it at a local level because of the direct feedback and the direct knowledge under local contacts, but there is also an advantage in some of these analysis being performed at a central level is that there is a consistency and there is a common understanding.  I’m not suggesting that regional programmes cannot develop that understanding, but there are advantages in retaining a very good skill set in one place to perform these kind of routine systematic tasks.

Q:   	Does Tairawhiti see that it has any obligations in relation to laboratories within it's community that services the Cervical Screening Programme?

A:   	I think you would probably need to define responsibility.

Q:   	I guess given that we’re talking about data, you may well be aware in 1996 that the national office Ministry of Health  sent out a comparison of individual laboratories against the national average.  I’m assuming that Tairawhiti as the repository for the national programme would receive such information?

A:   	I’m assuming.

Q:   	Assuming that we’re both correct in our assumption, would you see that the local programme had any responsibility in trying to derive an analysis from that type of data or would that come from a national level?

A:   	I would say that to compare you do need the ability to look at the wider data and again I would contend that’s best performed at a national level in a consistent manner.  Also for other reasons if a programme is purchased, commissioned, funded nationally, the leverage to change or to change laboratories or change standards is with the fund holder not with another agency that doesn’t’ have the gold and I think that’s a very powerful motivator and the power that should recognise that the person responsible for analysing the data is to the person who holds the gold, more likely ought to achieve some change.

Q:   	And just moving on to a different topic, my last topic you’ll be relieved to know.  I understand that you weren’t actually even in Gisborne at the point that the Gisborne laboratories were sold but if I can very briefly just take you through the documents and put a proposition to you at the end of it.  For your comment more as a public health specialist rather than anything else.  If I can take you to document 3 of your exhibit 1.

A:   	Yes the laboratory merger developments page.

Q:   	That’s right.  Just looking briefly at that it's a Tairawhiti document which very helpfully summarises the course of events in the negotiations in relation to discussions with Gisborne laboratories which can you confirm start at 1993 where the Area Health Board begins discussions with Gisborne laboratories.

A:   	It suggests 1990 here actually.

Q:   	1990-1993.

A:   	Yes.

Q:   	So pretty much at the beginning of the decade discussions commenced.  Then over the next two pages there are obviously a series of events that occur in relation to discussions from documents later on in that bundle, firstly at the stamped page 84.

A:   	Yes.

Q:   	It indicates that Tairawhiti Healthcare Limited have agreed to purchase for a particular price and that is in December 1995.

A:   	Sorry is that the actual …

Q:   	It's a recommendation.

A:   	It's a recommendation to the board yes.

Q:   	And over the page on page 85 it indicates that there are issues relating to accreditation which would take considerable time and expense?

A:   Yes.

Q:   If I could take you to p95, without going into it in detail, in the intervening period there's been an option to purchase, and this is a handwritten document which indicates that the Board has resolved to allow that option to lapse.  And they set out their reasons.  Firstly, “we have been informed that the Gisborne Laboratories Ltd business has been widely on offer in NZ for sale without result, that we understand there is a TELARC accreditation issue that Gisborne Laboratories Ltd must take in the near future” and that they’ve been advised that if they were to establish a coy there would be an expectation that 50% of Gisborne Laboratories Ltd’s existing business would come to Tairawhiti.  Does that accurately reflect that document?

A:   Yes.

Q:   And then at 96, this is over the page dated 17 January 1996.  Essentially management has changed its mind again to now proceed with the purchase?

A:   Yes.

Q:   And obviously what's happened in the interim is that there has been expressions of interest in the laboratory which eventually resulted in Medlab Hamilton actually purchasing the laboratory.  The question I want to put to you, just in that very quick historical context, is that for a period of 6 years there appears to have been a tremendous amount of toing an froing;  Gisborne laboratory has understood that it has been imminent throughout that period that there would be a sale to Tairawhiti Healthcare Limited but that Tairawhiti Healthcare Limited have kept them on the hook, never quite culminating in the finalisation of that purchase.



MR ROSS:    Ma'am, I’m sorry to interrupt my learned friend, but I am anxious that this question be put fairly in that we don’t know whether they felt they were on the hook for those 6 years or not.  It’s clear that there were negotiations going on, but the documents also demonstrate that the practice was being touted about the country.  So whether they really thought that this was the one or whether someone else was the one I think is unfair to put as an assumption.

CHAIR:   Right.  Can you re-phrase the question?

MS JANES:   Yes.  Can I perhaps take him to one document and then I can put the question.  At p97 of that bundle, at .2 it says that “there was considerable bad feeling from the vendors in the way in which the option was allowed to lapse, especially after, in their view, the protracted negotiations over 2 ½ years.”  So in the context of that, that that appears to indicate Gisborne laboratory understood that for at least a 2 ½ year period a sale was imminent, in your view as a public health specialist was it unreasonable for a laboratory to delay capital expenditure and pursuit of accreditation when it was an expectation that the laboratory would be sold at any moment and that cytology would be transferred to the hospital laboratory?

A:   I’m not sure there’s, if you like, a public health physician’s response to that.  It’s more of a business proposition rather than something I can comment on from the public health perspective.  I have to be honest and say I don’t actually see the relevance of the public health perspective.

Q:   Could you accept, however, that that was reasonable behaviour in the face of those circumstances?



CHAIR:   The witness has said that he can't, as a public health Dr, give expert evidence on this so I think his opinion is worth no more than anyone else’s on this matter, and I think it’s something really for submission to the committee.

MS JANES:   On that basis I have no further questions.



XXD MRS BARRETT:  

Q:   Dr Duncan, I wonder if you could turn to p9 of your evidence, para 43.  It states that you discussed the Public Health Unit’s concern with senior management, including THL’s Chief Executive officer in the first half of April 199.

A:   Yes.

Q:   Was that just a reporting system to senior management and Chief Executive Officer or did they give you advice or what?

A:   I report direct to the Chief Executive Officer, so it would be a normal reporting process to discuss significant issues.  This was not part of a regular meeting.  I meet with the Chief Executive on a regular basis – usually monthly – to discuss relevant issues. But this was in addition to that as this was a significant issue and as an employee of Tairawhiti Healthcare I was taking a proposed course of action which had the potential to carry risks. So it was appropriate to speak to my immediate senior.

Q:   If you could now go to p11 of your evidence.  Ms Janes took you through about the local iwi authorities in para 57.  While I accept your comments about what you were going to be looking at in the future with Maori and health organisations in the main iwi authorities, when Tracy Tangihaere from Turanga-a-Kiwi gave evidence it was very clear from her point of view as a Chief Executive Officer that groups like hers, and other iwi authorities most probably, would like to have autonomy – and I’m sure you would understand that?

A:   Absolutely.

Q:   so in future you would actually be discussing those kinds of issues with the local iwi authority with Maori with some of the health organisations?

A:   the issues to do – public health issues are discussed with iwi authorities and local iwi health providers yes, as part of a normal process.

Q:   My last question.  In para 69 you make the comment about placing responsibility for the National programme in a single manager who is adequately skilled.  From your view, how do you, in your mind, say a person is adequately skilled?  What type of skills should that person have?

A:   That person should have, in my view, public health medicine skills and in particular epidemiological skills – I think those are absolutely essential.  I would, by preference, have a public health physician who also has a clinical background prior to practising public health.  I also make the comment there about not just adequately skilled but resourced, and I think that that is a fundamental issue that because of the nature of screening one has to conduct a whole series of processes, checks, failsafes which may, if viewed from the perspective of the provision of healthcare to people who are otherwise unwell, may be perceived as not an appropriate use of resources and screening as a programme needs adequate resourcing but it also needs that resourcing protected from being moved to other areas which might be seen to be more important on a day to day basis.

Q:   In view of what you've just explained to me as a panel member, would you go any further than just telling us the inquiry what you just spoke about.  Would you actually be the powers that be, and I don’t mean God, sometimes they do predict they are, but would you go to the powers that be to express from a regional point of view and as Clinical Director for Public Health to other agencies in expressing exactly what you’ve just told us?

A:   	I will continue to do so I think my views are probably already fairly well known in some of those agencies.

Q:   	Right.  Thank you Dr Duncan.



PROFESSOR DUGGAN XXN WITNESS

PROFESSOR DUGGAN:   	Dr Duncan were you able to find out the answer to my question about the colposcopy numbers.

A:   	We were in the process of trying to find out and it hasn’t appeared by look on my counsel’s face, it has not appeared, but we were seeking to gain clarification about the figures but my understanding is that the figures you have are those that would have derived from the Public Health Unit and it didn’t report the colposcopy aspect that was reported by the colposcopy services so that the document you have is actually incomplete, even though it derived from the purchaser from Midland Health.

Q:   	So it should have said not applicable instead of zero.

A:   	Yes.

Q:   	In Sharon Reid’s exhibit 2 item 1 on page 9, you don’t need to go to this, under 2.1.1 it says the Public Health Unit’s role is to work towards improving the health status of the Tairawhiti region through strategies which impact on the whole population or on particular population groups for example maori etc.  The Cervical Cancer Screening Programme  falls within your preview in this context?

A:   	Yes it does yes.

Q:   	How were you able to carry out this goal in the context of cervical cancer screening ?

A:   	The goal is one that from my perspective is shared.  It's not just our goal, we’re a part of that goal, the national programme is certainly a part of that goal and I would view our role as that which we were intended to do through the contractual relationship but that did involve ensuring that other aspects of the Public Health Unit and other parts as much as possible  within Tairawhiti health care  also promoted the programme and access to smears and to colposcopy but it's not a goal that the Public Health Unit would bear in isolation, indeed none of them are.

Q:   	If you were exerting all this effort in enrolling women on the screening programme would you not expect to see some tangible evidence of that good?

A:   	One would intend and hope that the programme achieved that tangible good I agree, but I would modify that by suggesting that enrollment and the stage of increasing enrollment would impact on how achieving that goal would look.

Q:   	Did you receive at any time any tangible evidence on the incidence of pre-malignancy and malignancy for the Tairawhiti population?

A:   	I don’t think so, I’m just trying to recall whether there are … not as a routine and in a comparative format no.

Q:   	In order to carry out your function as it has been defined here in this document would you need this particular information?

A:   	If the regional programme had sole responsibility for carrying that out yes but I think I’ve outlined my understanding that we were part of a programme and that it was not a Tairawhiti programme it was a national professional .

Q:   	Do you know what the incidence of cervical cancer in Tairawhiti for t years 1997, 1998 and 1999 is?

A:   	I’ve seen that charts that have been produced, yes.

Q:   	But you have never seen it prior to this?

A:   	No.

Q:    	Did you not every wonder what it was?

A:   	I assumed that I knew which may well be .. and judging by the latest figures that came, is an erroneous assumption.



CHAIR INTERJECTS AND XXN WITNESS

CHAIR:   	As a public health officer for Tairawhiti would you expect to receive that information as a matter of course rather than see it as a result of this inquiry.

A:   	Yes and asking why I didn’t pursue it, if I didn’t receive it is I suppose a logical consequence of that.  I had made assumptions that the important issues from the local perspective were being addressed which was enrollment and that in terms of health priorities and issues here I would agree that I do and I did focus my efforts and activities on other areas.

Q:   	Was one of the consequences of having a Cervical Screening Programme to cause you to believe that other facets of the programme which on the basis of the information you had received lay with other people, would be effectively carried out by those other persons and therefore you didn’t need to turn your mind to them?

A:   	I think that’s fair comment yes.

Q:   	Would it make your job as public health officer easier in general if you received statistic information which told you, take this just as an example, the incidence of cancer in the region?

A:   	It certainly would and Dr Van der Mark outlined some issues to do, from her perspective, with data access and it would be fair to say that it's an area of frustration.  I would qualify that by saying that it was an area of frustration because my ability to access timely data in my previous role in Scotland was considerably more straightforward and easy, lets face it, but also I performed a different role as a purchaser.  It may be that as a purchaser one has a greater access to information but finding data, I can use one example if you like and it might described some of it.  I would be used to in Scotland having for example routine hospital utilisation data across specialty by including things like cancer, screening and a variety of things as a routine publication every year which is available to anyone in the health service.  A routine publication.  If a result of looking through that I felt there was an issue in my area of responsibility, either geographically or a specialty area, I would then be able to either by phone or electronically contact the information services centrally and say could I get a further breakdown.  That was usually fairly timely but it also allowed what I suppose I would describe as tinkering with data and exploring it for the data’s sake and saying well I wonder if, what if.  I find that much harder to do here because the routine data sets are not available routinely and to get data, while it’s a good practice to be very clear about what one wants from data, the process here is such that yes one can get access from NZHIS NZ Health Information Service, and very swiftly, but it’s a user pays environment, one has to pay for the information, one has to be pretty clear about the definition of that data – it’s a good process to go through, but I would certainly say it inhibits the kind of “I wonder if” process of saying “I just wonder if”, which while it may not sound like extremely rigorous epidemiology I think is one of the ways that public health can either discover issues or explore issues by being able to manipulate data.  So I do find, while NZHIS are very swift when they do return data, the process of access to data – particularly in an environment when through the Internet data acquisition can be very swift, it is disappointing that it took I suppose the issues around the investigation and this inquiry to derive some of the data sets that we see particularly in the rates of high grades.  And I’m sure that they will create discussions in other parts of NZ, not just Tairawhiti.

CHAIR:   The Health Information Service, that’s part of the Ministry of Health, isn't it?

A:   that’s my understanding.

Q:   And to your knowledge, how long has it been since the Health Information Service has been charging other health entities for data of this nature?

A:   I don’t know.  Certainly since I've pursued data.

Q:   Your answer has been very helpful so far, but the inquiry has heard now from more than one clinician who has complained about inability to access data and data which would make the performance of their job more effective and comparisons have now been drawn between accessibility of data in the US and now Scotland.  I would like to hear in a very thorough way the sort of data you would like to get that you don’t get and how it would help your job, because if the inquiry is going to focus on this at all it needs to be fairly specific rather than just make general statements about difficulties clinicians have in accessing data.

A:   If I may preface my comments with some of the more recent developments that have happened within Tairawhiti Healthcare which should go a long way to assisting, provided we are able to carry them out, and that is the creation of what has been called the data warehouse and a system that enables one to gather data from a number of databases and then analyse it on site if you like.  Initially this is intended to provide clinicians within the organisation with access to relevant information directly about patients but also groups of patients, and it’s also intended to acquire data from other data sets nationally.  Probably the one that I think most people would say was “how can we access information about cancer incidence of cancer which are verified.”  The data is there, funding – while it may seem like a small amount – is a real barrier when one is saying “if I wished to do 50 analyses” then it very rapidly mounts up”.

Q:   Dr Van der Mark said it cost $800, is that accurate?

A:   I asked for a breakdown, age breakdown of cervical cancer in Tairawhiti and NZ and that analysis was $800, yes, that is correct.  So in a sense it’s not so much the quantum, it’s an additional hurdle, and one of the things that has been identified in a parallel but different environment has been that when one is trying to encourage either oneself or other clinicians to do audit, one of the barriers that was identified very early on was getting information and data and not expecting clinicians to be hunting around for it.  The mere putting in place of even small hurdles to getting that data put people off doing what could be fairly straight forward audits.  So it’s about making some of these processes as simple as possible and removing as many barriers.  Even at a practical level, one might, if there is a need to recognise the costs of data analysis and data acquisition, then I’m sure there could be a more simple contractual arrangement with health organisations, with healthcare providers for example about funding so that there was agreement saying “yes, you’re part of that, you can access whatever you wish”, which would be a simple way of trying to achieve the same objectives without changing a lot of the things.  But I do feel that the ability to ask silly questions simply is very important.  And you should be allowed to ask a lot of silly questions because every now and then you’ll come across something which is significant, and if barriers are put in the way of asking even occasional questions I think – and I would speak from personal experience as well – that looking for data and saying “Oh, I haven't got it, I can't get it, going to the Internet to the NZHIS website and saying Oh, this data’s available” and you kind of think “I've got other things to do with my time” and I move on.  So opportunities are missed.  I would suggest at the very least that kind of funding arrangement so that they are accessed, but certainly given the ability to transfer data in the Internet and, as Dr Van der Mark pointed out, she can analyse American data, I can analyse American data, UK data.

Q:   is this data readily accessible on the Internet?

A:   It’s readily accessible.

Q:   Do you have to pay anything for it?

A:   No.  No, it’s not necessarily to the same level of detail because I would expect it to be inappropriate for somebody from the south West Pacific to assess very identifiable data from another country, but some fairly useful data is readily accessible.

Q:   Is data of a similar type to what you can access in the US via the Internet available to you in NZ at no cost?

A:   No.  It is available – some of it is available, but some of the detail is not.

Q:   the routine data sets that you say you received in Scotland, was there a cost associated with those?

A:   Not an individual cost. There was clearly a cost to the health service of producing it but that was part of the costs of the health service.

Q: They just came to you as a matter of course?�A:   That is correct, yes.

Q:   the data warehouse that you have been talking about, that is something that Tairawhiti is setting up?

A:   I’m aware that other HHS’s are also and have already pursued similar kind of things and the idea is not novel.  It’s not just us, I've seen it elsewhere.

Q:   is that because it’s perceived that the information from the HIS is not readily accessible or is it too expensive?

A:   It could serve some of those, but it’s primarily seen as a tool to enable data patient management through being able to gather more information about individual patients and everyone extends it to the practice of clinical epidemiology where one tries to place that individual within the context of a group or a collection of patients for a similar kind of situation then the ability to acquire data of that sort is very useful in terms of exploring one’s practice so that there are potentially huge benefits from doing it, those won’t be realised immediately they will take a while.

Q:   	Have you had difficulty, this would pertain to the Cervical Screening Programme, in accessing aggregate data concerning maori women which would be of assistance to you.  We’ve heard a lot about the kaitiaki group and the kaitiaki regulations and the impact that could have in delayed accessibility to data.  Has that impacted on you in any way?

A:   	Not my personal experience I would have to say and I have it would be fair to say a degree of wariness about some of the data that is available and how ethnicity is ascribed in some of the data sets particularly the historical data sets.

Q:   	We have also heard about the impact of Section 74A of the Health Act in terms of accessing the Register for cervical screening.  Has that had any direct impact on you?

A:   	Yes it has had a direct impact but one could argue that it was there to have that direct impact in that it would have been an opportunity had I been able to interrogate the Register to look at some of these issues but the section is there to, in a sense, prevent people having a tinker around and having a look although I suppose I should clarify by saying that this has been a subject of discussion exactly what the access should  be in those terms.

Q:   	Do you see that there is any objection for example to allowing the local medical officer of health in the Tairawhiti region from having access to the screening Register particularly in that time when you were beginning to get a gut feeling that something was wrong in terms of reading of smears?

A:   	I think that there would be benefit, however, that would be perhaps an explicit recognition that the national aspects were not in place appropriately.  Perhaps in retrospect one might say that the appropriate pathway was rather than having a go would be to say can somebody else have a look.  So I wouldn’t say automatically that’s appropriate.  There could be an appropriate system set up which would mean that you don’t need to have access.

Q:   	As a matter of general clinical practice though, would it be appropriate for you as the medical officer of health to have access to the Register?

A:   	I’m aware that the discussions and the feeling about information, health information and privacy is different in New Zealand than it might be certainly in Scotland and the UK and I would say I have a wariness about blanket access to data even though it would undoubtedly allow the kind of what ifs to be explored.  Again I would say that a well resources and run national programme should hopefully not require that one has requirement to tinker and go in there.  I also think that while there would require to be a view that the confidentiality, that that access was appropriate for those women for whom the data was related to and I’m not sure in the current environment where that discussion has gone because I am aware that particularly with regard to local information and reviews that there are two schools of thought.  One that would have access on the basis of the population benefit and another school that would say no there is individual consent and this is all important.

Q:   	In a circumstance where you have a programme such as a screening programme though, given that I think it is accepted that monitoring and evaluation is a necessary part of the programme for all aspects of the programme, do you not think that when  the option to stay with the programme or opt off the programme is given to a woman, it could be presented in such a way that it was made clear to her that participation in the programme for her own benefit and for the benefit of other women involves monitoring and evaluation which will necessarily mean from time to time, as part of the audit process, a medical professional will be looking at her history on the Register?

A:   	Certainly that would be a consideration but as I say, I can see where there might be objections to that as a proposal but yes I could certainly see the proposal.  There's a standard information booklet/pamphlet that has been in existence, to the best of my knowledge certainly for 20 years, in Scotland and I think the rest of the UK which is either given or is available to all patients which makes it clear that the collection of health information may be used for other purposes such as for the management of the health services in genera.  So that’s explicit though I would be the first to accept that many people may not recognise that that’s an explicit understanding when they give their information.

Q:   	Thank you Dr Duncan.



PROFESSOR DUGGAN XXN WITNESS

PROFESSOR DUGGAN:   	Dr Duncan what's the same relationship, and it's not the same relationship I have with my microscope, that your unit has with Dr Peter’s Public Health Unit.

A:   	The relationship is through the cervical screening co-ordinator in the Public Health Unit. I would have a developing professional  relationship as a public health physician but the primary relationship is through the cervical screening co-ordinator to currently Jane McEntee in the office yes.

Q:   	That is actually a formal relationship?

A:   	That’s correct.

Q:   	As part of that relationship, will you be in receipt of any specific data with regard to Tairawhiti region?

A:   	I don’t receive direct data personally as a result of that but I would hope that if you like an outcome of this is that there is more regular data coming out yes.

Q:   	I need to be clear on this.  Do you need the data or would you just like the data?

A:   	If it's run well it's like rather than need I think but the relationship with other health providers in this area I wouldn’t’ see that being through me for example that the programme should have a relationship with the other providers in the area either through the purchasing arm particularly with for example colposcopy services so there should be a relationship there and information going back to colposcopy service about where they are, the population they are seeing because that is relevant for them but if I don’t have an oversight role of the programme in the area which at the moment I feel that I don’t.  There’s a question, as you say, whether it’s needed or whether it’s part of a bigger picture of understanding the health of the local population.

Q:   It would certainly assist you in carrying out your role, wouldn't it?

A:   Yes, it would assist.

Q:   It would permit you to be able to ask the silly questions that you say you must ask from time to time?

A:   Yes.

Q:   And you consider that, if working effectively as a medical health officer you need to be able to ask yourself those questions from time to time because you might light on something of importance when doing so?

A:   That’s fair comment.  I would liken to having the ability to gaze out the window for a while into middle distance and not particularly have to focus on a task and it would come certainly into that area of saying “is this what I expect” is probably the question that I would liken it to rather than necessarily being a management tool.



PROFESSOR DUGGAN:   do you not feel a certain level of dissatisfaction with this process whereby you are enrolling women and you don’t know how successful the enrolment is?

A:   I do now.  I think that initially it would be fair comment to say I perhaps didn't have those aspects of inquiry that high up my list of things that I needed to do, but I think I do have a heightened sense of curiosity now certainly.

Q:   So with that background can I ask you the question again:  do you need data on the outcome of the cervical screening programme for the Tairawhiti region?

A:   As part of the wider knowledge, yes.

Q:   Could you tell me what data do you need?

A:   the data that I would like to see would be some that we've already seen here, particularly the issues to do with smear reporting breakdown, but the aspects of particular interest is not necessarily directly from the programme but part of it is the review of smear histories in women who've developed cervical cancer.   I feel strongly that is such a significant opportunity missed when one has a programme that even if it’s running well it’s just a wonderful opportunity to assess aspects that you might not otherwise look at.



CHAIR:   That's what you've referred to at para 66.2 of your brief of evidence?

A:   Yes.

Q:   Professor Skegg had it in mind to carry out something like that but I understand he’s run into difficulties  with the local Ethics Committee.  Do you sit on the Ethics Committee?

A:   No I don’t sit on the Ethics Committee.

Q:   do you have concerns about not being able to carry out such a study because of concerns about privacy for women?

A:   I have concerns about not being able to carry out such a study but I would have to agree some considerable sympathy with the view expressed given that while this is an issue about a population service and would hugely useful in investigating what has happened locally, the nature of the publicity and the local feeling around cervical cytology and cervical cancer is such that particular regard has to be given to the concerns of the women involved.  I don’t think this is a standard situation which one might apply in other areas as a kind of precedent so you could never do it elsewhere.  But I do feel that there are specific issues with regard to the review.  I would have thought that most women in this area, understanding the nature of what has happened here and the importance of it, would be willing to give their consent to such an activity.  So I would have to admit some surprise that the study is not going ahead because consent is required.   We are not dealing with a large number of women.  I do appreciate that if significant numbers of women were to decline consent that that might pose an analytical problem, however analysing any number of women’s smear histories who have cervical cancer will help assist.

Q:   Does this not illustrate, though, the consequence of not providing for monitoring and auditing an evaluation of all aspects of the programme from the outset because in a sense now the notion of carrying out a study of women with cervical cancer to look at their smear histories is seen as something separate from the programme whereas if this were viewed as an integral part of the programme and something that was essential in order to ensure it operated effectively, then in a sense a woman by being on the programme would be seen as having implicitly consented to all aspects of the programme.

A:   It comes to my mind in a slightly different category because I would regard the review of the smear history and assessment of that smear history, not merely acquisition of it but a critical appraisal of that history, as part of the care process – it doesn't have to be an implicit part of the programme and there's one significant reason for that.  My view is that until one has 100% of women on the programme you may miss what are often relatively rare events.

Q:   Yes, I accept that, but in terms of – that would apply for women who weren't on the programme – it would certainly be part of their care, but it seems to me for women who have decided not to opt off the programme, a decision not to opt off must mean a decision to accept a programme in its entirety not just parts of a programme.  And if the entirety of the programme included effective monitoring, auditing and evaluation of all aspects of the programme, then it would include, by being on the programme, women would have consented to use being made of her smear history in that way.

A:   I think that’s a reasonable proposal.  I would add that I do feel that it doesn't require the programme to carry that out, that is something that I would accept is not necessarily universal practice but I’m sure one could find plenty of examples where a critical review of a smear history is part of the care of somebody who develops cervical cancer.

Q:   the reason I pursue these questions is because I think if there are a group of women there can at times become the same sort of response that you have referred to, in terms of hurdles of acquiring information, that if consent is required it’s fine for a very small number of women but once you reach a certain mass then the approach tends to be that it’s too difficult to carry out.

A:   Yes, I would suggest that, as part of care, this would be offered to women who develop cervical cancer and that the screening programme has an opportunity to be facilitator in the sense that if slides require review, providing some opportunities to other laboratories, but also being the central collecting point for that data across the country because with small numbers, and I’ve mentioned it in my submission, that with small numbers in an area like Tairawhiti establishing a pattern can be very difficult so there are definite benefits in aggregating centrally.

Q:   	Well I only have one more question to ask you so I’ll ask and then see if Professor Duggan has any more questions.  We have learned that the Ministry of Health  commissioned and evaluation study in 1996 of the programme.  It is still not complete.  What are your views on that length of time?

A:   	Disappointing.



CHAIR ADDRESS COUNSEL

CHAIR:   	We’ll just sit a little bit late, Professor Duggan wishes to go until she is ready.  Are you alright Dr Duncan are you happy if we sit a bit late?





PROFESSOR DUGGAN XXN WITNESS

PROFESSOR DUGGAN:   	Have you had the opportunity to see an exhibit of Dr Peters number 42.

A:   	I can’t say I have.

Q:   	Entitled the valuation and monitoring plan for the NCSP.  It's my understanding that this document has been circulated for discussion and input.

A:   	That’s correct.

Q:   	Have you received a copy for your input.

A:   	Yes I have.

Q:   	You can see there that there is quite a comprehensive approach to monitoring and evaluation of the programme including some National Cervical Screening Register  or data for the National Cervical Screening Register  district will be produced.

A:   	Which page are we at.

Q:   	I think it's probably in each indicator that they are going to measure.  As I understand  the document all of the indicators that are listed for measurement will be stratified by NCS or District.

A:   	That’s my understanding.

Q:   	Returning to the issue of the data that you need to perform your role as a public health unit, that is to protect the people, the health of the people, do you need all of the indicators described in this exhibit?

A:   	I would find them useful though some of them would be probably more use to in addition to local colposcopy service providers but yes I find the proposal acceptable in the sense that I’ve think I’ve made comment but my comment has been broadly yes, go for it, we need this.

Q:   	Thank you very much.



CHAIR ADDRESS COUNSEL

CHAIR:   	Mr Ross do you have any re-examination, you don’t have to do it now we will come back after lunch, don’t feel pressured.

MR ROSS:   	I think Mr Murray has a couple of questions.  I have only one or two so I would be happy to press on.

CHAIR:   	Mr Murray?

MR MURRAY:   	Very briefly.  I would like to press on.

CHAIR:   	Anyone else.  Mr Kirton?  How many Mr Kirton?

MR KIRTON:   	Just one silly question.

CHAIR:   	Just only silly.  I don’t think silly questions are permitted!!  Very well Mr Murray.



MR MURRAY XXN WITNESS

MR MURRAY:    Just on the information topics Dr Duncan which seems to be arising as a matter of interest to the panel, are you familiar with these documents that come out annually from the Ministry of Health  purchasing for your health and I’m holding up the 1996-1997 one.

A:   	I can't say I’ve seen that. 

Q:   	This is just one, there’s plenty more here that are predecessors to that and they are full of statistical information from the national health information service.  Mostly national but some regional information.  And your not aware of that.

A:   	No.

Q:   	I’m not sure whether in your earlier evidence you may have been referred to this document published by Midland Health I just can’t remember but it was published about the time you arrived in New Zealand and you became aware of that shortly after your arrival.

A:   	Yes I did and discussed it.



MR MURRAY ADDRESSES CHAIR

MR MURRAY:   	Madam Chair this information here is probably part of what your asking for as a panel.

CHAIR:   	How much does it cost.

MR MURRAY:   	I think it's free ma’am but I’ll have to check that, as is this one.

CHAIR:   	Well it would be good if that information was made available to the committee of inquiry.  We didn’t know about it before so we haven’t had the opportunity of finding out who is it available to, what use is it etc. by asking expert witnesses.

MR MURRAY:   	No I am aware of that and Dr Lambie is giving evidence.  It's something that he probably knows quite a lot about.  I think there is an issue emerging about the extent to which the panel wants to go into this issue of availability of information because that’s a health sector issue generally.  The document for example covers, I just looked at it at random, and it's got a section on public health and it's got the incidence of invasive cervical cancer, standardised rates nationally per 100,000 from 1974-1994.

CHAIR:   	Does it breakdown below that.

MR MURRAY:   	It breaks it in to the general population and maori and non-maori.

CHAIR:   	Does it have the regions.

MR MURRAY:   	No.  But I think one matter that I might have to get a clear indication from the panel about is the extent to which we brief evidence on what is a very big and complicated topic and the extent to which we then try and narrow that down to cervical cancer .  Ma’am I’m just flagging it's quite a big topic.



CHAIR REPLIES & XXN WITNESS

CHAIR:   	Well I will just ask Dr Duncan a question then because that may help.  Dr Duncan in terms of the information that you were talking about can you think of any reason why you weren’t aware of those publications.

A:   	I’m disappointed that there’s publications which sound like very much what I was after.

Q:   	So you haven’t seen them.

A:   	I haven’t but by the description they seem to contain the sort of direction … I can only assume that in my discussions and induction if you like into the New Zealand Health Service there was an assumption that those were available to me.

Q:   	If they just give you information on a national basis or an age break down rather than a regional basis, how helpful is that to you?

A:   	They are helpful but I would agree with the implication that a regional breakdown would increase the value significantly.



CHAIR ADDRESSES MR MURRAY

CHAIR:   	What I would like Mr Murray was if Dr Duncan is shown the documents but as your local Dr Duncan could you come back if we needed you to to comment on this information?



WITNESS REPLIES

A:   	Certainly if ma’am wishes.



CHAIR ADDRESS MR MURRAY 

CHAIR:   	Because I would like to have a public health expert outside of the Ministry of Health  provide opinion evidence on how useful the information is, in other words whether it is specific enough.

MR MURRAY:   	These can be loaned to Dr Duncan to look through I would hope in the library of the Tairawhiti hospital.

CHAIR:   	Yes well perhaps if you make them available to him thanks Mr Murray.  Yes Mr Kirton?



MR KIRTON XXN WITNESS

MR KIRTON:   	Dr Duncan, the panel referred you to an asked questions about your need for and opportunities to obtain information sent to the register and you indicated that you saw that as a responsibility in terms of the correlation etc. of the national programme to provide that sort of statistics in other words it wasn’t dealt with at a local level.  Do you agree however that there is a, what I have referred to as a microdata to do with patients in terms of colposcopy, and referred to an investigation of smear histories, smear correlations with biopsy etc., do you agree that that’s a local clinical management requirement that Tairawhiti should really have as a part of its clinical practice for those women?

A:   I think it’s a reasonable comment, yes.

Thank you.



XXD MR ROSS:   

Q:   You wee asked, Dr Duncan, a number of questions about what might be underlying the great increase in the incidence of high grade lesions and the numbers that you were shown up to 1996 and then from 1996 through to 1999 – do you remember those two bar charts that you were shown?�A:   Yes, I do.

Q:   And I think your comment was really in response that one has to be careful about ascribing causes to those differences, and I’m just wondering whether I could assist you with that.  If you could be shown, please, the Chris Mules exhibit 40, p66, do you seen that document?

A:   Yes.

Q:   the reason why I’m taking you to it is that that’s a letter dated 30 September 1996 and it refers to the registration of women enrolled as at that date, which is only 69% as at 30 June 1996.  Are you aware of what the enrolment rate was at any time in 1999 when the subsequent statistics were prepared?

A:   the enrolment rate, I think in my submission I quote an enrolment rate of 94%.

Q:   So what we have is an increase from 69% to 94% in that period?

A:   Yes, that’s correct.

Q:   And on the theory which you advanced to the panel earlier, one assumes that the harder to get at people are also the ones who are more likely to be at risk.  It is also possible to conclude from the bar charts that an influence on those charts is the dramatic increase in coverage over those 3 years?

A:   I've certainly made the comment that that is part of an alternative and I would regard plausible explanation.  I would suggest that it may well be part of the explanation anyway, regardless of the impact of under-reporting or a potential under-reporting.

Q:   which is not to say that there's not an under-reporting element in it?

A:   That’s correct.

Q:   But that we need to be careful about drawing absolute conclusions about single causes?

A:   That’s correct, and I would also comment, as I’ve done before that, assuming that if under-reporting is agreed as a significant factor, it isn't therefore the origin of all under-reporting in the area.

Thank you, I have no further questions.



CHAIR:   Thank you, we will adjourn now until 2.15.







THE HEARING ADJOURNED AT 1.13 P.M., TO RESUME AT 2.15 P.M.



�	INQUIRY RESUMES AT 2:19

FOLLOWING LUNCHEON ADJOURNMENT 



CHAIR ADDRESSES INQUIRY

CHAIR:   	We were scheduled to have ACL for the afternoon so as we have now come to the afternoon, I would hear ACL but does the medical council wish to be heard first:

MR McCLELLAND:   	Yes ma’am, if at all possible, that’s certainly been the indication.  I’ve got two witnesses who just can’t get out of commitments tomorrow.

CHAIR:   	Yes very well and your name is?

MR McCLELLAND:   	My name is Matthew McClelland Madam and I appear for the medical council of New Zealand and we have three witnesses.

CHAIR:   	Who are you calling first.

MR McCLELLAND:   	I will be calling Dr Tony Baird, and then Dr Ken Thompson and then Ms Georgina Jones.

CHAIR:   	Thank you.

MR McCLELLAND:   	But I was proposing, subject to the committee’s leave to read a very quick opening.  It's six pages and I’ll read it quickly.

CHAIR:   	That’s fine.



DR COLLINS INTERJECTS

DR COLLINS:	Before Mr McClelland starts can I just put on records the ACL’s logistical difficulties.  We have a flight to catch at 5:10 and we will not be able to be here tomorrow because of other commitments so if matters look as if they are not going to be getting to ACL witnesses by 4:30 or thereabouts I’m afraid we will be having to withdraw and come back another time.

CHAIR:   	Thank you.



MR McCLELLAND OPENS FR THE NEW ZEALAND MEDICAL COUNCIL

MR McCLELLAND:   	As I have already indicated to members of the committee that the Council has filed three briefs of evidence there from Georgina Jones who up until the end of June was the Registrar of the Medical Council, Dr Ken Thompson who is a member of the Medical Council from October 1991 to December 1997 and he was Chair from 1995 and Dr Tony Baird who since 1996 has been a member of the first Medical Council established under t 1995 Medical Practitioners Act and who since 1998 has also been the President of the Council and the Council evidence primarily addresses the terms of reference 4, 5 and 6 and it falls into three main categories, the first relates to Dr Bottrill’s specific dealings with the Medical Council and in particular Ms Jones outlines Dr Bottrill’s registration history from March 1962 when he was first registered as a medical practitioner  in New Zealand to October 1971 when his name was included in the Register of Specialists under the Specialty of Pathology to March 1998 when he returned his APC application advising that he was no longer practicing and therefore did not require a certificate but did wish to remain on the Register.  Dr Thomson outlines Dr Bottrill’s other principle involvement with the Medical Council that being his appeal under the Medical Practitioners Act 1968 from the decision of the MPDC dated 5 June 1997 to the Medical Council which heard that appeal in November 1997. The second category of evidence is a comparison between  the processes under the 1968 Act and those under the 1995 Medical Practitioners Act which came into force on the 1st July 1996 and that evidence is primarily given by Ms Jones although Dr Baird also reviews a number of the new processes available through the Medical Council under the new Act.  The third category relates to further changes which the Medical Council believes should  be made both to the 1995 Act and other associated legislation which would further reduce the risk of something like this being repeated in the future and this evidence is given by Dr Baird.  Dealing with the first category of evidence as a result of patient number 1’s claim to ACC a complaint was made to the MPDC about the misdiagnosis and misreporting of cervical smears which the ACC considered to be negligent.  The MPDC commenced it's inquiry in December 1995 and was notified by Dr Bottrill in May 1996 that he had by that time retired and sold his pathology practice.



CHAIR INTERJECTS AND ADDRESSES PANEL

CHAIR:   	Mr McClelland could you pause there.  In paragraph 6 we’ve said the MPDC received a complaint as a result of an ACC claim.  Was there a form process set up by which the ACC would refer claims for medical misadventure which it had upheld to the Council?

MR McCLELLAND:   	Yes that’s certainly my understanding and probably Ms Jones would be the best one to answer that in detail.  That’s certainly the way this complaint was received by the MPDC.



MR McCLELLAND CONINUES OPENING

MR McCLELLAND:   	The MPDC conducted it's inquiry on 20 February 1997 and after hearing evidence and submissions from Council for both patient number 1 and Dr Bottrill found Dr Bottrill guilty of conduct unbecoming and the MPDC ordered that Dr Bottrill be censored, pay a penalty and costs and impose a condition on his right to practice for a period of three years which prevented him from reading or reporting cytopathology slides except under the supervision of a senior cytopathologists.  In August 1997 both patient number 1 and Dr Bottrill appealed, although by this time the 1995 Act was enforced the transition provisions of the Act nonetheless required that the appeal be dealt with pursuant to the provisions of the 1968 Act and by the Medical Council established under that Act.  Amongst other things this meant that the Appeal would be heard by the Medical Council in private as required by the 1968 Act.  The appeal was heard by the Medical Council on 27 November 1997.  Dr Thompson chaired that hearing.  It proceeded by way of a rehearing on the papers.  Neither patient number 1 nor Dr Bottrill was present, however both were represented by their Counsel.  After the hearing the Medical Council dismissed the appeals of both patient number 1 and Dr Bottrill and upheld the finding of conduct unbecoming by the MPDC together with the penalty imposed including the condition on practice.  Then turning to the second category, Ms Jones details what the Medical Council and others perceive to be serious shortcomings in the 1968 Act and these included general dissatisfaction with the disciplinary process and it being conducted in private, there being no provisions included in the act for conciliation or mediation, no provisions for dealing with reports of incompetence and negligence, inadequate provision for lay membership of disciplinary bodies, inadequate quality assurance provisions, lack of provision for repair, review and competence assessments and lack of provision for re-certification provisions.  The Medical Council and other bodies saw provision covering these shortcomings as being essential for the protection of the public.  Ms Jones in her evidence details how from 1988 the Medical Council sought these changes to the 1968 Act and how after a period of over 10 years and at least six different Ministers of Health, the 1995 Act was finally passed in late December 1995 becoming effective from 1 July 1996.  The principal purpose of the 1995 Act is specified in Section 3 to be to protect the health and safety of members of the public by prescribing or providing for mechanisms to ensure that medical practitioners are competent to practice medicine.  The Act seeks to do this in a number of ways and in doing so addresses many of the Medical Council’s concerns.  Unlike the 1968 Act, the 1995 Act provides for the Medical Council to review at any time a practitioners competence and where a practitioner is found to be deficient, the Medical Council can require the practitioner to undergo competence programmes, conditions can be placed on the practitioners practice and if necessary the practitioner can be suspended.  The Registrar of the Medical Council when issuing annual practicing certificates now has the power to refer applications to the Medical Council where it is believed that the practitioner has failed to maintain a reasonable standard of competence and this could result in the Council refusing to issue an APC or otherwise imposing conditions attached to the APC or the issue of it.  From July 2001 all practitioners who are vocationally registered will be notified of the mandatory requirement for them to produce evidence of involvement in an approved programme to maintain professional  standards, that’s rectification,  before they are granted an annual practicing certificate.  Under t 1968 Act, the maintenance of standards generally was the responsibility of the individual practitioner.  Under the 1995 Act the Council can also require a practitioner to submit the practitioner to submit to a medical examination where it’s believed that practitioner has a mental or a physical condition affecting fitness to practice.  There is a mandatory requirement on doctors and persons in charge of hospitals to notify the Medical Council if they believe a practitioner is not fit to practice.  Under the 1995 Act the Council now only has a limited role in the disciplinary system;  all charges of misconduct at whatever level are heard by the Medical Practitioners Disciplinary Tribunal which is entirely independent of the Council.  There is a presumption that its hearings will be  conducted entirely in public.

All of these changes represent a vast improvement on the powers and procedures under the 1968 Act and enable, and have enabled, the Medical Council to put in place systems and programmes aimed, as far as possible, at protecting the public.  Generally, the improvements under the 1995 Act are working well.  However, as the evidence in the third category shows, further improvements in the way of amendments to the 1995 Act and other legislation are required.  Partly as a result of this case and partly as a result of the Medical Council’s ongoing review of the 1995 Act, the council has been working with the Ministry of Health, since May 1999, at looking at ways to improve and refine the 1995 Act.  As a result, a number of key areas have been identified where amendments to the 1995 Act should be made, and these include a provision whereby practitioners are encouraged to report another practitioner to the Medical Council where there's reason to believe that practitioner is not competent to practice medicine, requiring the Complaints Assessment Committees and Competence Review Committees to report to the Medical Council immediately if they find there is evidence of risk to members of the public, a requirement that the Health and Disability Commissioner notifies the Director-General of Health and the Medical Council of possible systemic risks to the public or patients, a requirement that the Medical Council be notified of complaints, proceedings, medical errors and dismissals.  At present there are no mechanisms, for example, that ensure that employers or funders will notify the Medical Council if a practitioner has been dismissed, suspended, retired early or whatever because of incompetence.  And also an amendment to the 1995 Act empowering the Medical Council to suspend or place mandatory conditions on a practitioner’s practice where there are reasonable grounds to believe a doctor poses a risk to the public.  Work is continuing on the proposed amendments but the Medical Council is confident that once that work has been completed it, together with the other agencies and colleges, will be better able to ensure the health and safety of the public as it’s required to do under the 1995 Act.

CHAIR:   Mr McClelland, can you help me, is there any limitation period under either the 1968 Act or the 1995 Act?

MR McCLELLAND:   No, there isn't Madam Chair.

CHAIR:   Thank you.

MR McCLELLAND:   Now, with your leave I propose to simply call Dr Tony Baird.

�MR McCLELLAND called –

MICHAEL  ANTHONY  HUGH  BAIRD     (Sworn)

I confirm that my full name is Michael Anthony Hugh Baird.  I am a medical practitioner and am presently the President of the Medical Council.  I have in front of me a brief of evidence dated 16 June 2000.  I confirm the contents of that brief, which I now sign.



XXD MR GRIEVE:   

Q:   Dr Baird, in para 13 of your evidence you refer to the letter dated 29 March that I had written to various, for want of a better term, health agencies which you produce as Exhibit 2, and then in para 16 you refer to your response to that letter, which you produce as Exhibit 5.  And in your para 17 you record, para-phrasing what was in your letter of reply, Exhibit 5, your view that you consider that there was an issue of public health and safety arising out of the recent High Court case.  Do you recall all that?

A:   Yes, I do.

Q:   From that phrase, and from the steps that you took subsequently on behalf of the Medical Council, do I take it that you took the issue raised by the letter that I’d written seriously?

A:   Indeed, I did.

Q:   And from your knowledge of what transpired subsequently, you are aware, aren't you, that the Health Funding Authority also took it seriously, correct?

A:   The contact that the Medical Council has had has been through the Ministry of Health rather than the Health Funding Authority.

Q:   But you are now aware, aren't you, of the many steps that we’ve all been hearing about over the past weeks that the Health Funding Authority has taken?

A:   Yes.

Q:   And knowing about those, do you accept that obviously they took it seriously too?

A:   Yes.

Q:   Plainly, the letter that I had written raised concerns about Dr Bottrill’s performance and the effect of that performance, or potential effect on women in Gisborne, didn't it?

A:   Yes, it did.

Q:   And can I take it that because of the serious issues raised, which you have acknowledged, you would have expected the various agencies to likewise take the issue seriously?

A:   Yes, I do.

Q:   and I would suggest that because of the potential seriousness of the situation you would have regarded it back then as important, or as a priority, to embark upon some investigation of the situation.  I don’t necessarily mean by the Medical Council but I mean I am speaking generally.

A:   	Well I really can only comment from the Medical Council whose preview is individual practitioners rather than systems.

Q:   	But speaking generally as a long experienced medical practitioner  no doubt well versed in the obligations of your profession in terms of medical ethics and soforth, I suggest to you that because of the seriousness of the issues raised, you would have expected someone to do something about it once they had been altered to the problem would you not?

A:   	Yes and you touch on the issue of the someone somewhere don’t you and the difficulties that the Medical Council has had with links with the various organisations as the health service has been rearranged.

Q:   	I suggest that you would agree also that it would be totally inappropriate for one of the agencies who might have been in a position to either do something directly or to influence the doing of something about it to refer the letter, that is my letter, to Dr Bottrill’s legal advisors.  Do you agree with that?

A:   	I really can’t comment on that.  The Medical Council the current one has had no contact with Dr Bottrill’s legal advisors and I’m sorry I haven’t got an opinion and the Medical Council hasn’t discussed that aspect.

Q:   	Again let me put it to you on the basis of wearing your general experience hat rather than as a representative  of the Medical Council and of course that position is no doubt a reflection of your experience.  I suggest to you that if one of the official bodies to whom that letter of mind was directed had the ability to influence whether or not something would have been done about it promptly, if they were in that position, it would be quite inappropriate for them as opposed to seeing that something was done, to instead refer the matter to Dr Bottrill’s legal advisors.



CHAIR INTERJECTS & ADDRESSES MR GRIEVE

CHAIR:   	Mr Grieve I don’t think this witness can answer the question.  He’s already given you an answer from the perspective of the Medical Council.  He is not expert in matters of procedure to comment on what other authorities ought to have done and whether they did the right thing or not in sending the letter to Dr Bottrill’s legal advisors.

MR GRIEVE:   	With respect Madam Chair I would submit that this is a matter of …. really it touches on medical ethics and the obligation to put the safety of patients first rather than other considerations and I submit that in that context it's a general question which this Doctor could answer.

CHAIR:   	Well in his role he could answer on behalf of the Medical Council if they had to deal with the matter.  In terms of other bodies, and by that I assume you mean the Health & Disabilities Commission or the Ministry of Health.  I think for example in the case of the Ministry of Health  the appropriate response would be for you to have questioned the Ministry of Health  on that point.  To me it's not just a matter of medical ethics but a matter of process generally because there are natural justice issues involved.  I am aware for example that when the District Law Society receive complaints about practitioners the first response is to refer the complaint to the practitioner complained about so I don’t see it as something within the confines of medical ethics.  I suppose what you could do is you could ask Dr Baird for the perspective of his experience as a medical practitioner  whether it is usual in the medical professional when there are complaints being made of this nature to refer a copy of the complaint to the doctor complained about or that doctor’s legal advisors but I don’t think you can  take it any further than that because you are moving into issues which I think are not so much medical, but really matters of natural justice process.

MR GRIEVE:   	Madam Chair I would certainly accept that that was the position had this been truly a letter of complaint but of course by this stage the complaint process had been pursued through to it's logical conclusion and had terminated and this letter was more an expression of concern about the health of a community rather than a complaint and so that’s really why, and I agree there may well be natural justice issues had it been a complaint, but my submission would be that it was not as such, it required action for the community rather than …. That’s why I submit that there’s the difference.



MS ANDERSON INTERJECTS

MS ANDERSON:	There may be a number of reasons why this letter was sent through to Dr Bottrill’s legal advisors and I suggest with respect that Mr Grieve puts that to the organisation to whom he is referring, but at the time that MR Grieve sent this letter there were suppression orders in place for both the Plaintiff and the Defendant and that is a possible  reason why the letter was forwarded through.  That’s as far as I can advance it ma’am.



CHAIR ADDRESSES MR GRIEVE

CHAIR:   	Mr Grieve at the moment, who did send the letter to Dr Bottrill’s legal advisors.

MR GRIEVE:   	The Royal College of Pathologists.

CHAIR:   	Well I think that the question should be asked of them, not this witness.

MR GRIEVE:   	Well I’ll certainly be pursuing that Madam Chair and if that’s the ruling then I of course accept it and have no further questions.   Does anyone else have any questions.  Mr Hindle?



MR HINDLE XXN WITNESS

MR HINDLE:   	Dr Baird just to bring us up to date with some of the legislative changes that you have talked about I wanted to ask you a question about paragraph 39 of your brief where you’ve talked about what I understand to be some current proposals for legislative change and the first of those is a legislative change to encourage the reporting by other health professionals of a medical colleague whom he or she has reason to believe is not competent to practice.  I’m bound to say I see all sorts of problems with that can you just outline for us how the Medical Council would see that working and what the status of that proposal is.



CHAIR INTERJECTS

CHAIR:   	Mr Hindle I don’t’ see that this is relevant to our terms of inquiry.  If the Medical Council is proposing these changes it has obviously spent some time considering the changes.  I don’t really see how it is helpful to the inquiry to embark on an investigation which involves commenting on changes the Medical Council propose.  These are changes that presumably will be dealt with in the usual process when legislation is going through the House, select committee is a place to test these issues not here.

MR HINDLE:   	I thought you might be interested ma’am but if your not, I have no questions.



CHAIR XXN WITNESS

CHAIR:   	The only questions I have for you Dr Baird is my understand was under the 1968 Act there was provision for the ACC to refer claims it had upheld for medical misadventure to the Council.  Do you know why that has not been included in the current legislation?

A:   	It is a requirement Madam Chair that the Medical Council respond if we do hear from the ACC.  That’s written into the new Act.  But with the privitisation of the ACC and the other agencies that were involved in accident compensation that reporting issue was left out of the subsequent legislation.

Q:   Looking at the changes that you've suggested in para 39 of your brief of evidence, I take it the Medical Council supports the notion of setting up formal lines of communication between other agencies such as the Health and Disability Commissioner, the Colleges, the ACC, to refer matters of concern to it where there have been investigations by those other bodies which have shown a practitioner to be in some way at fault or in contravention of certain rules, regulations etc.

A:   Indeed.   The Medical Council’s been working with the medical colleges as our competence provisions are developed.  In recent years its become apparent that performance of any clinician can be improved if some self-audit is undertaken and peer review, and these are developments within the programmes for maintenance of professional standards.  We now have the evidence, I think, that strengthens the hand of the Medical Council to require all clinicians to participate in such a programme.  We have to link with the colleges because they organise the programmes.  We have to encourage them, as a professional duty, to identify and notify  a poor performer, whereas the college programmes have been designed in the past to improve the performance of everybody.  And there's an informal link between the Medical Council and the Health and Disability Commissioner.  We are strengthening that link particularly if the complaint concerns standards of care specifically or as a main complaint rather than some of the other issues in the code of rights.

Q:   You would agree no doubt, then, that where there is more than one body which has a responsibility to oversee a practitioner’s conduct and whether or not that practitioner is performing competently, that there are proper formal lines of communication between all of those bodies?

A:   It certainly would help to have it clearer.   We will probably never get it right, and the Medical Council’s purview of events prior to 1 July 1996 means that there will always be some blurring, but certainly it would help to have clearer lines.

Q:   I took from I think one of your comments earlier, did the Medical Council have difficulty with the health restructuring and knowing who it was dealing with or which was the appropriate body to deal with – I think this came up in one of your answers to Mr Grieve’s question about whether you'd had dealings with the Health Funding Authority and your response was “No, it was the Ministry of Health.”

A:   It has taken time to work through the new legislation for the Medical Practitioners Act, and our links have been with the Director-General of Health.  We used to have the Director-General of Health as a member of the Medical Council.  We are able to comment to the minister if there are issues beyond that of a medical practitioner’s performance or fitness to practice.  So there have been some difficulties with the re-arrangements.

Q:   do you anticipate any difficulties with the proposed new structure of 22 district health boards?

A:   As President of the Medical Council I think we have our processes in place;  we have had discussions with the managers, with the Chief Executives and people involved in the health services, and we will continue with those.  We do have to develop processes for the notification of poor performance.  The Medical Council is involved with the Health Funding Authority and a project about credentialling, which I think provides some safeguards for the public, and that does involve the managers of the services as well.

Thank you very much Dr Baird.



MR KIRTON:   

Q:   Dr Baird, just to clarify the relationship between the Council and the Disciplinary Committee, they are separate entities, are they not?

A:   Yes, it’s now called the Medical Practitioners Disciplinary Tribunal.  It is funded by the medical profession through the levy that we place for an annual practising certificate.  It is administered to some extent by the Medical Council but separate in all its processes.  And so are the Complaints Assessment Committees;  they develop their own process separately from the Medical Council.

Q:   Dr Thompson will give in evidence that a written decision of the MPDT dated 5 June 1997 was received by the Medical Council.  Can you tell me the significance of that referral to the Medical Council?

A:   The current Medical Council received notice about the dismissal of appeals.   Is that what you're referring to – anything else related to the previous Medical Council which kept sitting for disciplinary matters up until this year.

 Q:   Dr Bottrill’s case was heard and a decision made by the Committee on 5 June and that was received by the Medical Council, is that proforma, part of the process is it for the Medical Council to receive that decision?

A:   the only decision of which I’m aware that the current Council heard or received was in my bundle, the first appendix I think, which is on 10 March 1998.  That was just for notification because this current Council has no influence over the decisions of the previous council or the previous disciplinary committees.

Q:   I now appreciate that, and just one question, again I’m not clear who should be answering it but I will ask you anyway,  a penalty of $400 was determined in Dr Bottrill’s case.  Which entity sets that limit or that penalty?

A:   All those penalties were in the 1968 Act and the inadequacy of those penalties was one of the factors that led people in the early 80s, really late 70s, to try to change the disciplinary procedures for medical practice and to change the Medical Council and its activities.

Q:   So it would be your view that that penalty, in the case of a finding of conduct unbecoming, would be totally inadequate?

CHAIR:   Mr Kirton, the witness can't make comments on that.  It’s not for witnesses in this inquiry to comment on decisions made in other judicial inquiries such as a disciplinary committee inquiry.

MR KIRTON:   therefore I will sit down and leave it.



XXD PROFESSOR DUGGAN:   

Q:   I have a very simple question, it’s a matter of clarification.  Dr Bottrill is currently registered, is that correct?

A:   His name is still on the Register but he hasn’t got an annual practising certificate.

Q:   What is required of Dr Bottrill besides the payment of an annual fee to maintain his name on the Register?

A:   He doesn't pay a fee unless he wishes to have an annual practising certificate, which he surrendered, I think, in 1997.  His name can just stay on the Register as a retired practitioner, and it has no standing other than just a name on the Register.  He cannot practice, he has to have an annual practising certificate, and that requires a fee.

Q:   He’s not required to maintain any degree of competence to continue with his name on the Register as a retired physician?

A:   Not to just have the name on the Register.

Q:   What then is the advantage of keeping your name on the Register?

A:   It’s historical really, as a recognition that one has been a medical practitioner.  The new legislation has some provisions regarding names on the Register.  We used to have overseas members and they are now removed from the Register if they haven’t been in New Zealand but no-one can practice legally without a current annual practicing certificate and that is where the fee is required.

Q:   	Is there a process whereby an individual who is on the Register as a retired physician can reactivate?

A:   	Yes another application can be made at any time and would be heard by the Medical Council and there would be, form someone whose name has been removed, for example for disciplinary matters, there would be conditions on that persons practice which the Medical Council would monitor.

Q:   	So should Dr Bottrill decide to reapply for a certificate, the condition with regard to oversight of his cytopathology practice for three years would comment from that period?

A:   	Immediately and a requirement to participate in a programme that has been approved by the Medical Council to maintain professional  standards and that programme to get approval must include self-audit and peer review.

Q:   	Thank you.



CHAIR ADDRESSES INQUIRY

CHAIR:   	Mr McClelland any re-examination?

MR McCLELLAND:   	No thank you Madam Chair.

CHAIR:   	Thank you very much for coming Dr Baird.  Most appreciated.



�MR McCLELLAND calls –

DR KENNETH JOHN THOMSON (sworn)





MR McCLELLAND:   	Your full name is Kenneth John Thomson.

MR THOMSON:   	Yes.

Q:   	And you are a medical practitioner.

A:   	Yes.

Q:   	Do you have in front of you your rather significant brief of evidence?

A:   	Yes I do.

Q:   	Do you confirm the content of that brief of evidence? 

[Exhibits KJT/MCNZ/001-18 produced]

A:   	Yes I do.

Q:   	And would you sign your name at page 14 please.  Thank you very much and if you just stay there Dr Thomson and answer any questions please.



CHAIR ADDRESSES INQUIRY

CHAIR:   	Are there any questions of this witness?  

[Mr Grieve and Mr Kirton nod in affirmation]

MS ANDERSON:	Can I just say I may have some.

CHAIR:   	Fine, any agreement about the order of questions.

MS ANDERSON:	I’m happy to go last ma’am.

CHAIR:   	Mr Grieve, as you know I’ve allowed cross-examination to proceed throughout this inquiry but as you know it is formally done with leave.  Can you just give me an indication of what areas you will be covering with this witness.

MR GRIEVE:   	Yes Madam Chair I’m going to be covering issues about the nature of the community of pathologists  in New Zealand and some issues relating to the way in which the Medical Council dealt with the appeal and it's not a criticism, I am aware of the restrictions, the bar on suggesting that it should have been dealt with in some other way but they are of general application to our other pathologists  might have viewed the situation.

CHAIR:   	Well I’ll wait until I hear your questions before I make a decision on that point.  Obviously as you should be well aware it's not for this inquiry to look at, examine, critique or do anything in relation to decisions made by the Medical Council or the Disciplinary Committee.

MR GRIEVE:   	I understand that Madam Chair, it's using that as a basis for looking at what pathologists  should have done in the light of the events that developed.

CHAIR:   	Well I’m not going to rule on it until I hear the questions.

MR GRIEVE:   	Thank you Madam Chair.



MR GRIEVE XXN WITNESS

MR GRIEVE:   	Dr Thomson as your exhibits and in particular exhibit 18 which is the record of the Medical Council hearing of the appeal in the Dr Bottrill case, you sat as Chair of that Council having acknowledged your association with one of the doctors who had been a witness before the Medical Practitioner’s Disciplinary Committee, Dr Teague.

A:   	That’s correct yes.

Q:   	Apart from yourself, were any other people who sat on the Council pathologists  who might have any expertise in cytology.

A:   	Not in that case now.  I hasten to add I have no expertise in cytology either.

Q:   	Although you do have knowledge of how a cytology laboratory operates don’t you?

A:   	Certainty yes.

Q:   	As you said in paragraph 45 of your brief, Dr Teage had been a partner of yours in MedLab Wellington for some time?

A:   	Yes.

Q:   	And subsequently I think you were joined in partnership by Dr Bethwaite.

A:   	Yes.

Q:   	Who subsequently gave evidence for Dr Bottrill at the High Court trial.

A:   	Actually no I didn’t recall that no.

Q:   	And your also in partnership as it happens with Dr Tie who is to give evidence later on and he’s appearing for the Royal College are you aware of that?

A:   	Yes I am.

Q:   	I put these questions to you because I suggest to you that it illustrates the fact that in New Zealand the community of pathologists is small but more particularly the community of cytopathologists is even smaller isn't it?

A:   	Yes it is, very small.

Q:   	And because of that fact frequently it arises that if a problem occurs such as we are dealing with here, it is likely that there will be only a few professionals in this case cytopathologists who have not been involved in some way or other.

A:   	I think that can be said of a large number of specialties in New Zealand.  The numbers are very small.  It's very difficult to deal with a case in isolation and get advice from somebody who doesn’t know something about it.

Q:   	Or perhaps know well the other pathologists  involved.

A:   	I think it would be impossible to find a pathologist  who didn’t know a significant number of other pathologists  in a specialty as small as pathology.

Q:   	Right.  And do you accept that that can give rise to problems when questions of shall we say initially peer review or the need to criticize the performance of a colleague arise?

A:   	I would hope that most doctors would rise above the temptation to be too supportive where there is incompetence of any sort demonstrated.

Q:   	You are aware of course of the fact of the Cartwright Inquiry  over ten years ago now.

A:   	Yes, of course.

Q:   Are you familiar with the writings of Professor Charlotte Paul, who has written articles in the British Medical Journal relating to the Cartwright Inquiry?

A:   I haven't read anything recently.

Q:   Are you aware of articles that she’s written relating to the problems that that inquiry posed for discipline of the medical profession and particularly the doctors involved in that inquiry?

A:   No, I haven't read any article of that sort.  I must admit that I do confine my reading to my own specialty these days.

Q:   I’m just going to ask you some questions about two articles, and I've got them here for distribution Madam Chair.  

CHAIR:   Is this supposed to help us to answer term of reference 2, factors that are likely to have led to under-reporting?

MR GRIEVE:   Yes.  And I’m going to ask this witness some general questions relating to that;  it will become more specific in relation to other witnesses but not today.  I’m not going to take you through them all in detail, Dr Thompson.  You will see that there's an article there under heading “education and debate – internal and external morality of medicines, lessons from NZ” and that’s very recent – February 2000, British Medical Journal – do you see that?

A:   Yes.

Q:   And as it happens, in the course of the article Professor Paul refers to the other article that I've given you, which appears under the heading “Letter from NZ.  NZ Cervical Cancer Study – British Medical Journal volume 297, August 1998”.

A:   Yes, I actually have read both of these in passing.

Q:   Now in the recent article you will see that Professor Paul dealt with what she analysed as four themes or stories that ran through the Cartwright Inquiry.  See that?

A:   Whereabouts?

Q:   Well, if you look at the second page, first story, second story, third story, fourth story.

A:   Yes, ok.

Q:   And one of the themes of this article that she raises is the question of the internal morality of the medical profession, and I’m going to paraphrase it, by which she appears to mean its ability to regulate itself in appropriate cases and on appropriate occasions, correct?

A:   Yes.

Q:   well, I can take you to the specific passages but you've said you have read it and have a passing familiarity with it.

A:   Only a passing familiarity with it.  I wasn’t expecting to be discussing it at length today, obviously.

Q:   But you will know, won’t you, what she means by “internal morality”, applying it to the medical profession?

MR McCLELLAND:   with respect Madam Chair, I just wonder if this line of XXN is going to be pursued.  I think out of fairness, Dr Thompson should be given an opportunity to read the article.

CHAIR:   Yes.

MR HINDLE:   Madam, I’m bound to say I was wondering where it was going?

CHAIR:   Well, Mr Grieve has pointed out, his thrust of his questioning is that the internal morality of the medical profession failed here as no-one did anything sooner about Dr Bottrill, which he will say is one of the factors likely to have led to under-reporting.  Is that a fair assessment of where you're going Mr Grieve?

MR GRIEVE:   Absolutely Madam Chair.

CHAIR:   So that does seem to me to be within the terms of reference, but I am concerned that Dr Thompson have the ability to familiarise himself with the article.  You have read the article haven't you?

A:   Only as a browse over lunch I think one day.

MR McCLELLAND:   Could I suggest Madam Chair that while Dr Thompson is further browsing we could have Georgina Jones’ evidence.

MR GRIEVE:   Absolutely happy with that Madam Chair.

CHAIR:   We will do that.  Very well, we will adjourn with your evidence for now Dr Thompson, if you go away please and read these two articles and we will hear from Georgina Jones and then recall you.

MR McCLELLAND:   Thank you very much Madam Chair.

CHAIR:   Thank you Mr Grieve.

MR GRIEVE:   Just a procedural matter Madam Chair, do we want to give those articles some sort of reference number?

CHAIR:  they are publications, we don’t have to but we will do so.  We will wait until Dr Thompson comes back.

 �MR McCLELLAND called –

GEORGINA  ALICE  JONES     (Sworn)

My full name is Georgina Alice Jones.  Up to 30 June this year I was the Registrar of the Medical Council.  I have in front of me a brief of evidence dated 16 June.  I confirm the contents of that brief and I sign my name at p43.



XXD MR HINDLE:   

Q:   I have one very short question just so that I can understand how the new legislation would work in practice, are you able to describe what the Council would do if, through a complaint procedure, it became aware of a public health risk?   Do you follow me?

A:   Yes, I do.

Q:   Under this new regime, how would that be tackled?

A:   there is no formal process in the Act for reporting a wider health issue arising out of a single complaint, other than perhaps through a disciplinary tribunal putting a rider on its decision, and that has happened in the past and  could certainly happen in the future.

Q:   A rider of?

A:   A rider drawing attention to a general issue.  This is a deficiency in the current Act, in that there are no formal procedures, and the council has instituted and been involved with discussions with other bodies – particularly the Ministry of Health – about how to address this matter in a more formal way rather than on an ad hoc, case by case basis.  There have been matters arising from competence reviews and also from hearings before the MPDT that have alerted those bodies to wider issues of public safety that are outside the jurisdiction of the council, but which the council has knowledge of.  And in both those cases an informal process had to be used to advise the Chief Medical Adviser at the Ministry of Health so that in one case look back programmes could be put in place.  In the other case, a strategy adopted to persuade the Dr to retire forthwith.

Q:   When you talked about the deficiencies, you were actually talking about it as a deficiency of the 1995 Act?

A:   Yes the new Act, the current Act under which we operate.  It has a number of different bodies that some of the functions that were resting entirely with the Medical Council in the past under the old Act are now separated out into separate bodies and there are reasons for this, greater transparency, greater involvement of lay people etc. but that mechanism in itself has now produced a new problem and that is that there are gaps and some of those gaps need to be closed by formal mechanisms. 

Q:   	But am I right to understand from the answer that you have given that in the past and even today if a disciplinary tribunal and I’m using that in the wider sense, a disciplinary body under the Medical Practitioners Act had cause for concern that a case they were dealing with raised a public health issue, then there have been informal ways of trying to deal with that.

A:   	Yes even though the Act itself doesn’t provide formal mechanisms, informal mechanisms have been adopted and we hope within the next year that those will become formal mechanisms through an amendment to the Act.  Certainly this particular case raised very dramatically everyone’s awareness of these gaps in the legislation through which things might fall which had wider public implications for health and safety.

Q:   	When you say this particular case you mean the situation here in Gisborne.

A:   	Yes.

Q:   	Was it seen that one of the lessons to be learned out of events so far was that the disciplinary body did need to have some kind of avenue for raising awareness and public health risk issues.

A:   	The disciplinary tribunal itself needs to have access to a suitable mechanism, so do the complaints assessment committees, so do the competence review committees and so does the Medical Council itself and those are issues that are being addressed right now.

Q:   	Perhaps I didn’t put it well what I’m saying is the fact that those formal procedures weren’t in place is seen as a failing demonstrated by this case, the Gisborne situation.

A:   	It has been highlighted by this case.

Q:   	In the cases where the disciplinary body has acted informally to deal with a public health issue, I don’t want you to identify names of doctors or people involved, but can you give me a little bit of a better idea about what they have actually done informally to ensure that the public health risk issues are drawn to the attention of those who should know them.

A:   	Well there was a case involving a general practitioner in the central North Island and some of the practices which lead to the doctor being struck off the Register where practices which if they had been occurring widely in his practice could have brought harm to other patients.  In fact the name was widely publicised and there was a slight hiatus because the tribunal itself didn’t have powers to institute look back programmes in that doctor’s practice, then those matters were brought to the attention of the Medical Council and to the attention of the Ministry of Health  and adequate procedures were put in place, that’s one recent example.

Q:   	How by letter or telephone call.

A:   	The fastest method possible, ringing up.

Q:   	Well I suppose since we’ve had this much information if the name is public is should ask you for it.



CHAIR INTERJECTS

CHAIR:   	No we don’t need to hear the name of this practitioner.

MR HINDLE:   	Well I’ll leave it at that.  I just thought it may ring a bell with someone.

MS JONES:		It was widely reported on NZPA throughout the country so at the time I think anybody that read the papers and watched TV and listened to the radio would have been aware of the name of the doctor and the circumstances which were quite alarming.



MR KIRTON XXN WITNESS

MR KIRTON:   	Ms Jones Mr Hindle referred you to the functions of the informal opportunities for taking issues from Council decision however can I ask you is the role of the Ministry of Health  or the Director General of Health an ex-officio position on the Medical Council?

A:   	Until fairly recently the Director General was a member of Council both under the 1968 Act and under the 1995 Act.  There was provision for the Director General to send a deputy to Council.  Under a recent amendment to all the health occupational registration acts the Director General’s direct appointment to Council has been removed and has been replaced by a mechanism which allows the Minister to appoint a person to take that place.  The Minister now is able to appoint five people, of whom not more than two may be medical practitioners and it is the Council’s understanding that one of those medical practitioners will be a person who has some of the background and can make the same type of contribution to Council as the Director General would have done in the past but there no longer is the Director General as a member of Council nor does the Director General have a direct ability to appoint a person to Council.

Q:   	But that was the case in 1997 was it not, the Director General held the office.

A:   	That’s right.

Q:   	And is that not an official mechanism for issues raised within the Medical Council to be transported if you like back into the functioning of the Ministry of Health .

A:   	It could have been.

Q:   	Thank you.



CHAIR XXN WITNESS

CHAIR:   	Ms Jones you were talking about the need to fill the gaps where you have had informal communications and the need to make that more formal.  Can you just outline what the proposals are to ensure that there are formalised lines of communication so that what gaps are existing at the moment can be plugged.

A:   	These are issues referred to by earlier witnesses today.  The Ministry is looking at amending the various Acts that cover the Health & Disability Commissioner, the Medical Council and perhaps the hospitals.

Q:   	ACC

A:   	ACC, so that instead of each of those bodies having to do things in an informal way, there is a legislated mandate for that sharing of information and the Medical Council strongly supports that.

Q:   	And is it proposed that the sharing of information be two ways in other words the Medical Council would receive information from the other bodes and equally it would pass the information on to the other bodies where appropriate.

A:   	Exactly.

Q:   	Thank you very much Ms Jones.  



CHAIR ADDRESSES INQUIRY

CHAIR:   	Do you have any re-examinations?

MR McCLELLAND:   	No thank you Madam Chair.



MR GRIEVE INTERJECTS

MR GRIEVE:   	Madam Chair.

CHAIR:   	Yes Mr Grieve.

MR GRIEVE:   	I haven’t obviously inquired of Dr Thomson whether he’s had sufficient bed time reading time but …

MR McCLELLAND:   	Yes he has, I can say he has.

CHAIR:   	He has finished.

MR McCLELLAND:   	Yes.

CHAIR:   	Mr Grieve how long are you going to be with Dr Thompson?

MR GRIEVE:   	I had spoken to my learned friend Dr Collins to see if he wanted to interpose his person and I’m quite happy with that but I can’t sort out their competing interests as to time.

CHAIR:   	I suppose they all want to take the same plane back to Wellington do they?

MR GRIEVE:   	I suppose so.

CHAIR:   	Mr Grieve how long are you going to be.

MR GRIEVE:   	I would think no longer than half an hour I would hope to be shorter Madam Chair.

CHAIR:   	Well we’ll just sit on now then, would it suit everyone if we just sit on and don’t take an afternoon break.  

MR ROSS:   Sorry to interrupt, but I just wondered if I could deal with my own housekeeping as to whether I may withdraw at this stage and come back for Mr Morris at some other time.  I understand that the panel want to have him at short notice.  I can give the panel my commitment that I will do my very best to be here at short notice if required.  I can't write in blood, because there are some things out of my control as well.

CHAIR:   The panel would like to hear from Mr Morris this week.  We don’t have time after that.

MR ROSS:   I hear what you’re saying.  I have enormous difficulties in trying to achieve that, but I will do my absolute best.

CHAIR:   Yes, it would be most appreciated.

MR ROSS:   Thank you, if I may withdraw at this stage.

CHAIR:   Yes.



XXD MR GRIEVE:  

Q:   Have you familiarized yourself with the articles?

A:   As quickly as I could Mr Grieve.

Q:   Well you are not going to be required to pass an exam, so I take it, having had that opportunity, you have at least seen the basis of approach of Professor Paul in her February 2000 article?

A:   Yes, indeed.

Q:   And would you agree with me that it seems to be, from that article – and I’m just para-phrasing it to save time – that her thesis is that insofar as the profession’s reaction, post-Cartwright, there was a partial failure but also a partial success in relation to internal morality within the profession, correct?

A:   yes, I would agree.

Q:   In other words, although part of the profession had turned a blind eye to what was going on at National Women's, there were some doctors who raised the alarm?

A:   Yes.  Notably I’d have to say a pathologist.

Q:   Yes.   Now in that context she refers on the fourth page of the photocopy, but p502 of the article, one of the points she makes is that post-Cartwright the fact of internal morality in the profession was unacknowledged – do you see the heading there?

A:   Yes.

Q:   And in that context she refers to criticisms made by Ms Sandra Coney and then, still in that context, commented at the end of that section of the article “it is a particular danger, in a small country, that few professionals are likely to be totally uninvolved.”  And what I’m suggesting to you,  from the questions that I've already asked, is this, that where there is a small population of cytopathologists, when a problem arises, as is recognised by this article, there is a real danger that internal morality might fail;  do you agree?

A:   Well, I think it’s a possibility.  If we apply it to this particular case I’m not sure Madam Chair whether I’m allowed to refer to the appeal hearing, but we were in the situation of reviewing, by re-hearing evidence, which included witness statements from two senior cytopathologists, they were fairly academic documents with a fairly large amount of reference to the overseas literature and as such were helpful in a more remote way rather than being a personal support or a personal denigration of the pathologist.  And were taken as such, as statements to assist the tribunal rather than to support or bring down one party or the other.  And I think from that point of view it certainly appeared to the tribunal that the witnesses had distanced themselves pretty satisfactorily from the matter at hand.  

Q:   Well you can take comfort from the fact that I’m not suggesting that internal morality had failed at that stage Dr Thompson.  But do I take it that you agree with my proposition that in a small community of cytopathologists it is a real possibility?

A:   Well it’s just as much a possibility that differences of opinion between people in a group this small may well assume overwhelming proportions as well, so there are two difficulties with having a small group of people to call on.   The differences between colleagues may become magnified as well as friendships between colleagues.

Q:   Well, could I just however ask you to comment on the proposition, the narrow proposition that I put to you, which wasn’t about differences of opinion:  do you accept that where there is a small community of cytopathologists there is a risk that internal morality, to put it broadly,  might fail?

A:   there is obviously a risk.

Q:   Right.  Now, could I just move on to ask you about your evidence regarding the decision of the Medical Council.  Now you said that, at para 50, there was nothing before the Medical Council to suggest that this case was anything other than a very unfortunate episode involving one patient.  I don’t in any way wish to, nor could I even if I wished to but I don’t wish to, criticise the decision of the Medical Council but I want to ask you about it in this context.  Do you consider, first of all, that you had sufficient expertise in the cytopathology area to bring some added wisdom to the deliberations of the council?

A:   Again I will be guided by Madam Chair as to whether I should comment on this, but I would have said in fact that –

Q:   Just a question about your expertise in that area doctor, that’s all.

A:   well my expertise was not called into account at all.  I chaired the hearing.

Q:   No, I’m not suggesting that it should be called into account.  Do you think because of your experience in this area you could help in the deliberations, that’s all.

A:   No –

CHAIR:   Mr Grieve I am getting a bit concerned about the question because you're really asking about the composition of the Medical Council at the time it sat on the issue, is that right?

MR GRIEVE:   I’m just asking him whether he felt that his expertise enabled him to be of assistance, that’s all, because he was after all a pathologist and had some experience in cytopathology.

CHAIR:   But that’s really attempting to explore whether or not the Medical Council was appropriately constituted for the purposes of hearing the complaint.

MR GRIEVE:   Madam Chair, I’m not challenging that in any way, that’s not the purpose.  I’m not suggesting that he shouldn't have been on it or that anybody was inexperienced, just whether he thought, because of his particular specialty, he could help.  That’s all.

CHAIR:   Well, it’s really the reverse of what I’m saying, isn't it?  You are asking now whether he had an additional contribution to make because of his expertise as a pathologist.

A:   	Yes.

Q:   	And that I think is questioning really the composition of the Council.  In other words your not saying that it wasn’t properly constituted because no-one had a contribution to make, your asking this witness did he have an additional contribution to make because of his expertise.

A:   	Yes.

Q:   	I don’t think that you can ask that question.

A:   	Alright.



MR GRIEVE CONTINUES XXN

MR GRIEVE:   	You’ve said in your evidence and I’ve already asked you about it but the Council thought that there was nothing to give rise to any warning signals that this was other than an isolated case.

A:   	That’s correct.

Q:   	Putting to one side and ignoring for a moment the decision of the Medical Council and just let me ask you these questions based on your personal position, do you consider that you have sufficient expertise to answer some questions about factors bearing on, that might be relevant to, this case involving misreading of slides by Dr Bottrill?

A:   	No I don’t consider myself to know enough about cytology to be of assistance at all.  My field has been forensic pathology for a good 22 years as a predominant interest.

Q:   	Do you have any specialised knowledge about statistical analysis in relation to cytology?

A:   	I have an inherent dislike of statistics of all sorts.  No I don’t have any particular knowledge.

Q:   	So are you telling us that you don’t know anything about expected incidence of cervical cancer  in populations or the relationship of that incidence to the incidence of high grade abnormality.

A:   	I can understand it at a moderate level but only when it's in figures of relatively small numbers.

Q:   	Right.  Well you’ve got yourself off the hook!!



CHAIR ADDRESSES WITNESS

CHAIR:   	Dr Thomson you’re one of the few doctors so far who hasn’t complained about the lack of statistical information before him!

A:   	I’m delighted to see that there isn’t too much!



CHAIR ADDRESSES PANEL

CHAIR:   	Does anyone else have any questions?  Mr Kirton.

MR KIRTON:   	Yes ma’am by way of explanation I wanted to ask some questions about in terms of reference  to factors contributing to under-reporting and in specific the responsiveness of the Ministry of Health  in giving the information at hand.

CHAIR:   	Certainly.



MR KIRTON XXN WITNESS

MR KIRTON:   	Dr Thomson you’ve been on the Medical Council for a long period of time?

A:   	Yes.

Q:   	And during that time the Director General of Health was ex-officio or a member of the Medical Council?

A:   	Yes.

Q:   	Or the designate of the Director General.

A:   	Yes.

Q:   	Was it a function of that office to note the deliberations of the Council and to take those issues into account in terms of policy settings for the Ministry do you think.

A:   	Well I always assumed that’s why the Director General was on the Council as a form of feedback to the Ministry.  I’d have to say that I joined the Council in 1991 and I don’t think during my time on the Council the Director General was ever present in person.  I think the workload had become too great prior to that time and the Director General was always represented by a nominee.

Q:   	And in the case of the appeal for Dr Bottrill that nominee as Dr Eastwood is that correct.

A:   	At the actual appeal hearing yes Dr Eastwood was the sixth person on the Tribunal.  I can’t quite recall who would be attending the normal Medical Council meetings at that time.

Q:   	You can’t recall who would have attended on 9 June 1997.

A:   	I have a feeling it was Dr Clitchco at that stage that was representing the Director General but I might be wrong.

Q:   	So you would have expected some report given the Ministry of Health’s presence on the Council some report back at least to the Director General about issues raised.

A:   	It was complicated at that stage by the fact that the Council sitting in appeal in November 1997 was in fact the relics of the Council which had retired the previous year and the Council under the 1995 Act which I was then President of was also having meetings so we had a somewhat larger pool of ex and current Council members and the current Council members of course were not allowed to sit on disciplinary matters unless they had also been members of the previous Council.  The information relating to the MPDC hearing was reported back at a Council meeting either in June or certainly in September with the notice that there was going to need to be an appeal held so that was in the normal Council papers and it was the policy at that stage to print the transcript of the findings of the Council and disciplinary matters along with the Council papers for the subsequent Council meeting.  Now I was not a member of the Council in March of 1998 when that would have been in the papers but I understand that the transcript in the document here the findings was in those papers.

Q:   	But the Director-General of Health would have had written notification of that outcome.

A:   	Well the Director-General of Health’s nominee would have seen that as part of their meeting papers yes.

Q:   	Would you have expected some action to have been taken from the Ministry’s point of view.

A:   	If I believe the Ministry had been aware of anything else at that stage that the name would have triggered some action.  That would be as far as I would have expected it to do.  There wasn’t a great deal of communication backwards and forwards with the Ministry at that stage in an informal sense.

Q:   	But if they’d received other communication later or soon thereafter.

A:   	Well I’m sure they would have because by then we were functioning under the 1995 Act, there were competence provisions available and ready to use if something was taken to the Council’s attention.

Q:   	Thank you very much Dr Thomson.



MR MURRAY ADDRESSES CHAIR

MR MURRAY:   	May I just ask a question arising out of that?

CHAIR:   	Yes Mr Murray.



MR MURRAY XXN WITNESS

MR MURRAY:   	Dr Thomson the appeal to the Medical Council I believe was heard on 27 November 1997 correct.

A:   	Yes.

Q:   	And Dr Clitchco was the Director General’s representative  at that hearing.

A:   	Yes I think so yes.

Q:   	We haven’t been able to find any papers I the Ministry from Dr Clitcho and I just wonder if you can confirm that in fact in practice the Director General’s representative  on these bodies when hearing individual complaints does not actually report back but regards it as a matter discreet to the disciplinary or appealic process.

A:   	The full transcript obviously of the hearing was never brought back to Council but at that stage the findings as detailed here were put in as part of the meeting papers under discipline.  Before each Council meeting there were two huge binders of paper including the disciplinary findings of hearings that had been held.

Q:   	And is it the practice of the secretary of the Council then to gather up all the papers after the hearing of a disciplinary matter so that it's regarded as a Medical Council disciplinary or appealic matter rather than a policy matter for the Director General.

A:   	Certainly the Tribunal’s Officer in fact who was presumably acting for the Registrar in those matters would take all the papers that were unused at that stage and dispose of them appropriately.  The only papers that reached the Medical Council would be the findings as written by the Chair of the Tribunal at the end of the day.

Thank you.



CHAIR:   There is a need to receive these two articles:

[February 2000 – Internal and External Morality of Medicine, lessons from NZ KJT/MCNZ/0019 and the following document KJT/MCNZ/020]



XXD MR HINDLE:  

Q:   I want to ask some questions that arise out of the decision in the appeal procedure, but I want to assure you that I am no way wanting to question or challenge that decision, it is, what it is, a fact.  However, we need to start reminding you of something that was contained in the decision, so could I take you to p309 of the bundle, p3 of the appellate decision, and if you could look at the second two paras which deal with the basis on which the Medical Council reached its decision.

A:   Of their findings?

Q:   Under the heading “Findings”, yes.

A:   Yes.

Q:   Essentially, as I understand it, there were two things that are mentioned in the decision which were key to the finding of conduct unbecoming, is that right?

A:   Yes, a dreadful term.

Q:   The first was that there was no evidence that there were practices or procedures in place to prevent diagnostic error.

A:   Yes.

Q:   And the second was that a smear which should have been dealt with as a repeat smear, and in respect of which a smear history should have been sought, had been dealt with as a first time smear?

A:   That’s correct.

Q:   And those were the bases on which the Medical Council came to the view that it did in that appeal decision, is that correct?

A:   Well, it certainly influenced the Council.

Q:   If I could just you back to para 50 of your written document and ask you some questions about that, p13 of your statement.  Para 50 begins with the observation that there was nothing before the Medical Council to suggest that this case was anything other than a very unfortunate episode involving one patient.  If the concern, or one of the main concerns that had led to the finding of conduct unbecoming was that there was no evidence of practices to prevent diagnostic error, how could you come to the conclusion that this was just an unfortunate episode involving one patient?

CHAIR:   Mr Hindle, you are questioning a decision of the Medical Council?

MR HINDLE:   No, ma'am, with respect, I’m questioning the assessment in para 50, the description of it – I have no quibble with the decision whatsoever.

CHAIR:   Well, in para 50 the witness is setting out the approach of the Medical Council.  He’s saying that the Medical Council considered there was nothing to suggest that there was anything other than an unfortunate episode.

MR HINDLE:   Ma'am, but that’s not a matter that challenges the decision, that’s an assessment which is being made by this witness about what the end result of the case was.

CHAIR:   Well, if that’s the case then the para is inadmissible because ultimately the Medical Council’s decision must speak for itself.  I’m not interested in what any witness’s interpretation of the Medical Council’s decision is.  He is not expert to give that assessment.  That assessment can be made by reading the decision.  So if that is how you read para 50, and I would wish to hear from Mr McClelland  on this as to whether that is what it is intended to mean, it is not admissible, the decision must speak for itself.

MR HINDLE:   Ma'am, the decision was made and it does speak for itself.  A witness now comes to this inquiry and says that there was nothing before the Medical Council to suggest that this was anything more than a single episode.  And I’m simply wanting to see how that stacks up against the fact of the decision.

CHAIR:   Well, this inquiry is not about examining the Medical Council’s decision or what this witness thinks of the Medical Council’s decision.  I can't see, firstly, how his evidence, on your interpretation of it, is admissible at all, and I can't see how it relates to the terms of reference.

MR HINDLE:   Maybe I should ask proceed by asking the witness this:  Was that first sentence of para 50 intended to be your interpretation of the Medical Council decision?

A:   No, in a way I was anticipating some comments about the level of finding at conduct unbecoming and there had been a fairly long precedent in finding the level of offending, so to speak, that most episodes which came into the category of medical error if they were in small numbers or related to a single patient seemed to have been reported as conduct unbecoming and it was only the multiple cases that had ever passed the threshold into professional misconduct.  Now I dislike both those terms.  I think they are absolutely archaic.  I’d be much happier to have them called a serious medical error and grave medical error or something of that sort and then we’d know what we were talking about.  But be that what it may, the level of the penalty set by the MPDC was conduct unbecoming.   We had evidence that this was one patient, there were two misreadings that were certainly standing out, and that was why the level remained at conduct unbecoming.  That was really what the thrust of that para was.

CHAIR:   Dr Thompson, as I understand it then, your para 50 is there to explain why the Medical Council found there was conduct unbecoming?

A:   It’s more to explain why we fixed a particular level of finding, or confirmed the level of finding of the other body, but again this really goes into the internal workings of the Tribunal, which I’m uncomfortable with.

CHAIR:   So am I, I can't see that it’s relevant to the inquiry.

MR HINDLE:   I had it mind, and Madam Chair will stop me if this question trespasses, that the basis of the finding in the decision did indeed suggest there might be a public health risk of some sort.

CHAIR:   Mr Hindle, what the finding suggests is not relevant to the inquiry.

MR HINDLE:   I have no further questions, thank you Ma'am.



[No further questions or re-examination]



CHAIR:   Thank you very much for coming, Dr Thompson, your evidence is most appreciated. 





INQUIRY RETIRES FOR SHORT BREAK

�

INQUIRY RESUMES AT 4:11



DR COLLINS OPENS TO INQUIRY

DR COLLINS: 	I propose to forego a formal opening but simply want to make four points very, very briefly.  Those who've read the briefs will understand that ACL is  voluntary body to which private laboratories in NZ can belong if they wish.  All are currently members of the Association;  the second point is that from its inception ACL has stroven to promote a need for its members to deliver services of a high quality;  the third point is that most of ACL’s resources and energies have been consumed upon negotiating with the Ministry, the RHAs and the Health Funding Authority, terms and conditions upon which its members will deliver their services, and the final point I wish to make is that when cross-examining Mr Mules I produced two exhibits which had tentative numbers, one was a bundle comprising 8 documents which were tentatively labelled simply ACL001, that should now receive the following label “IDB/ACL/009”, the second document was a single page exhibit headed “meeting with Kirk Wakem on 12 November 1993” tentatively numbered ACL/002, it should now receive the number IDB/ACL/010.

CHAIR:   Thank you Mr Collins.  One thing you can help me with.  At para 21 of Dr Beer’s evidence you've quoted a letter from Midland, but I couldn't find any reference to an exhibit number.  Is that letter in evidence?

MR COLLINS:   Yes, it is.  It is under tab 1 of what will now be IDB/ACL/009.

CHAIR:   Thank you Mr Collins.

MR COLLINS:   Thank you very much.  Before the committee is Dr Beer.  Dr Beer would you be sworn please.   [Witness sworn in].  Dr Beer on 29 June did you sign a statement of your evidence which is now being put before you?

A:   Yes, I did.

Q:   And you confirm the veracity of that statement which you now produce?

A:   Yes.



XXD MR MURRAY:   

Q:   I have a few questions that will more or less follow the sequence of your brief of evidence.  Can I just confirm that you are associated with, and you may be the owner for all I know, Medlab Bay of Plenty Limited.  Is that right, are you the owner?

A:   I’m one of four.

Q:   So your evidence that you're giving today is in three capacities, is it.  It’s a part owner of Medlab Bay of Plenty, it’s also as a pathologist, and it’s also as the chair of ACL?

A:   Yes.

Q:   At para 8 of your brief you refer to your exhibit 2, which is a list of the privately owned community pathology laboratories in NZ, all being currently members of ACL.  Just referring to that list, do I take it, just as a point of clarification, that although there's only 13 items there, that Medlab Hamilton and Gisborne Medical Laboratory Limited, they are both separate members of ACL?

A:  Yes, they are separate entities, but they have one single Chief Executive, Dr Linehan.

Q:   So that makes up the 14 current members?

A:   Correct.

Q:   You say they are privately owned.  We've heard some evidence earlier that a number of the laboratories were owned by SGS, a Swiss coy, is that correct?

 A:   Yes.

Q:   And how many laboratories were owned by SGS?

A:   Now I think it’s around 6, but if I may confirm that with my executive officer.

Q:   Not to worry for the moment, we will stick to your evidence and if we need to clarify anything I’m sure your counsel can do that in re-examination.  We will take it at around 6 for the moment.  Do you know whether all 6 of those laboratories were purchased by Sonic HealthCare Limited?

A:   Yes.  There was in fact another laboratory, Diagnostic Laboratory Auckland, which merged with Medlab, which was one of the SGS owned laboratories, and not long after that Sonic HealthCare of Australia purchased the SGS laboratories.

Q:   And Sonic Australia, that’s a publicly listed coy is it not?

A:   It is.

Q:   Over at para 12 of your brief you point out that in 1993 ACL adopted ethical rules, and you've produced those in your evidence haven't you?

A:   Yes.

Q:   And were those ethical rules confidential only to the members of the Association?

A:   Well, they were adopted at a general meeting of the ACL on 25 March in 1993 and from that point on they were circulated to laboratories.  I recall too at another general meeting of the ACL there was an issue about the requirement for TELARC accreditation which was part of those ethical rules, and that meeting was on 29 November 1993 and there was some discussion at that meeting about a timeframe in which laboratories would be expected to be registered, essentially because there was a backlog or a logistical problem for TELARC to inspect those laboratories.  And at that time it was suggested that a date of 30 June 1994 would be a reasonable date, although there had to be some flexibility around that.

Q:   For TELARC accreditation?

A:   for TELARC accreditation.

Q:   I’m really just asking you, though, about the status of the ethical rules, they were adopted in March 1993, you said, and then they were distributed to the members of ACL, is that correct?

A:   Yes.

Q:   And it wouldn't have been a breach of the ethical rules or any other rules for members of ACL to announce that they were bound by ethical rules – there was nothing confidential about them was there?

A:   No, there was nothing confidential.  We would be happy to submit them if somebody asked for them or wanted to know about them.

Q:   And the ethical rules, among other things, covered appropriate behaviour where you had, say, laboratories in competition with each other?

A:   Yes.

Q:   How they should interact with each other, there was a competitive situation?

A:   That was part of it, yes.

Q:   If you had a situation in a province of NZ where you say you had two laboratories in direct competition with each other, there could resort to the ethical rules to determine whether each laboratory was conducting itself properly is that fair comment?

A:   	Yes.

Q:   	So that if you did have that situation develop say in Hamilton it's quite possible  that if the Midland Regional Health Authority had been involved in that type of competitive situation the ethical rules could have been resorted to as a guide to appropriate conduct?

A:   	Yes.



CHAIR INTERJECTS

CHAIR:   	Could you pause Mr Murray.  It's just come to my attention, I had no idea before, earlier I had received a brief of evidence from Dr Beer.  I now understand that he has got a brief of evidence in spiral bound form which has 8 exhibits which I have never seen before and I assume that no-one else has ever seen them before either.

DR COLLINS:	I think that’s the one I’m working off the 8 exhibits attached to my brief.

DR COLLINS:	That’s the one that was sent out to everyone.

CHAIR:   	When was it sent out

DR COLLINS: 	I would have to go back and have a look at my records but some time ago Ma’am.

CHAIR:   	Has everyone had copies of this?  Ms Janes have you?  Mr Grieve?  You have.  Mr Kirton?  Yes.  So no-one else is disadvantaged other that the committee and Counsel assisting.

DR COLLINS:	Ma’am can I just simply say that in terms of the contents of the brief there were only two very very minor changes in the wording of two paragraphs so the content of the evidence was exactly the same as the version which was emailed I think on 19 or 20 June and then this was sent out to all parties and to the commission on 30 June.

CHAIR:   	So it was sent to the committee of inquiry on 30 June.

DR COLLINS:	Yes.

CHAIR:   	I see.  Proceed Mr Murray.  We haven’t seen it before so if you seen it, we can’t complain.



MR MURRAY CONTINUES XXN

MR MURRAY:   	So Dr Beer I don’t know whether you know but Mr Mules when he gave evidence said that some time just after 1993, possibility  early 1994, he learned of these ethical rules in that context, namely a competitive situation between  two laboratories in Hamilton and that’s indeed quite likely to have happened isn’t it.

A:   	I don’t know.

Q:   	You don’t know.

A:   	No.

Q:   	You can’t comment on that evidence then.

A:   	No. 

Q:   	I could perhaps comment that the only documentation that ACL has is that a letter was sent to Sylvia Sacs of the Southern Regional Health Authority and that was sent by our executive officer at the time Peter Jones and I have a date on that of September 1995, but there was nothing to stop a pathologist  in one of the Hamilton Laboratories  or indeed any other member of ACL speaking with Mr Mules at Midland about the ethical rules was there.

A:   	All I can say is that ACL itself did not send any copy to anybody, there is no record of such a dispatch.

Q:   	In paragraph 16 of your brief you talk about having contracting as a back up to the …. Well you talk about Telarc IANZ accreditation and that was a requirement of the ethical rules as you’ve just indicated I think, correct?

A:   	Yes.

Q:   	But you also go on to say that ACL initiated and insisted on accreditation provisions being incorporated into purchase contracts with the Health Funding Authority.

A:   	Yes we did.

Q:   	But that wouldn’t be necessary for ACL Members would it because they were already bound by the ethical rules.

A:   	Yes, we believe that the only way in which these quality conditions should  have been applied should have been through a contractual basis.  We certainly had them as part of our own ethical rules but in terms of our organisation we are a voluntary organisation and are unable to enforce anything.  If there was a transgression by a member then we would need to have a complaint made and then the only action we could take would be to either centaur the member or to expel the member if that ethical rule was not being complied with.

Q:   	And it wasn’t being complied with Dr Bottrill’s laboratory was it.

A:   	Well so we learned with Mr Mules’ evidence.

Q:   	Yes.  I just want to move on now to page 8 of your brief, paragraph 23, that’s your interpretation of the evidence given by Mr Mules is it that you quote there?

A:   	Yes, it has quite frankly been a bit disappointing, our communications with the Regional Health Authority and the Health Funding Authority since.  We initially raised a series of objectives that we thought would be appropriate for our negotiations.

Q:   	Ah yes I’m not dealing with the negotiations I’m just dealing with this point here where obviously ACL is taking objection to part of Mr Mules’ evidence and you quoted in paragraph 23 and you give an interpretation of it don’t you.

A:   	Yes.  It was our belief that the quality standards should  be part of a contractual arrangements.  Admittedly it was also part of our own ethical rules but we had made it quite clear that these should  be part of a contractual arrangement.

Q:   	Well you seem to be saying there that Midland wasn’t focussing upon quality because of the way Mr Mules had put it in his brief of evidence at paragraphs 19 and 20 and I’d like you to just be shown paragraphs 19 and 20 of Mr Mules’ evidence Madam Registrar.  [Documents produced to witness].  If you could just turn up paragraphs 19 and 20 and have a look and if you go back a couple of pages you will see the heading under which he is dealing with that topic.  You will see on page 6 of his evidence he is talking about framework for laboratory services inherited by the Regional Health Authorities.  You see so I want to suggest to you that your interpretation of Mr Mules’ evidence seems to be a misinterpretation because all he is doing in that part of his evidence is explaining the regulatory regime which Midland Regional Health Authority inherited in mid 1993, he’s not doing any more than that is he, laying down that for the benefit of the inquiry?

A:   	Yes I guess it is open to interpretation.  There was an opportunity when the Section 51 notices were issued that quality issues should or could have been included and Telarc accreditation could have been included at that time, it was certainly our recommendation that it was.



CHAIR ADDRESSES MR MURRAY

CHAIR:   	Mr Murray it seems really the interpretation of Mr Mules’ evidence ultimately is something for the committee of inquiry but one thing you could help me on is my recall of Mr Mules evidence was that it was never a requirement by the Health Funding Authority that the laboratories it used or it funded for the purposes of reading smear  tests were members of the association of community laboratories.

MR MURRAY:   	Yes that’s correct and indeed all Mr Mules was saying in this part of his evidence was that there was the Medical Council registration requirement for pathologists, there was the Royal College’s Fellowship qualification and there was the ACL ethical rules.

CHAIR:   	Yes if you were a member of ACL, because you may not be.

MR MURRAY:   	Exactly, and he was just saying at that historical time, that was the way the medical profession operated and the industry regulated itself and Midland the right was borne, and then s51 notices and eventually moved to contractual requirement in March 1997 requiring TELARC accreditation.

CHAIR:   That’s fine, I don’t think you need to take it any further with this witness.

MR MURRAY:   No, I agree ma'am, that’s far enough.  Just moving over to para 38 of your brief Dr Beer, you point out there that 96% of community laboratory revenue is derived from the Health Funding Authority, correct?

A:   correct.

Q:   So you can understand why public health officials in the Health Funding Authority and the Ministry for that matter have to be very careful about allocating public funds to laboratory services;  you've basically got private industry almost fully funded from government revenue, correct?

A:   Yes, it is.

Q:   And you go on in para 40 to talk about the increase in unit costs being quite high at 30.6%, and the government funding increases being a little lower rate than that at 5 to 8%?

A:   yes.

Q:   but nevertheless we have a situation in NZ where multi-national companies are still willing to invest in private laboratories, correct?

A:   Yes.

Q:   And you go on at para 41 to talk at a Price Waterhouse study – I don’t want to take you to that in detail partly because the inquiry panel doesn't actually have it I believe, but para 41 you say that’s a study comparing revenue with other countries.   Would you not have to compare, not just revenue, but it’s a matter of comparing revenue and costs, isn't it?  It’s not revenue.  That doesn't give you much of a case for increased government funding does it by itself?

A:   No.  You're right, the costs relating to staff costs were also compared.  When it comes to re-agent costs however, we are on an international market and the costs that are faced in NZ are similar to those in these other countries.

Q:   I would like to suggest that the case you have to put, though, as ACL representing community laboratories really has to be much more solid than the revenue basis that you're putting there, don’t you – you have to really say that this is the revenue and these are our costs, and the profit margin is now shrunk.  I mean, that's really the nub of it, isn't it?

A:   That is the nub of it, yes.



CHAIR:   Is government funding at the moment having an impact on laboratory standards such that it is becoming less likely that they will maintain, upgrade skills, equipment etc so that there is some impact on standards?

A:   It’s very pertinent to cervical cancer screening.  The funding has been quite low as indicated there in para 42.  Essentially that meets costs for this test;  in fact, some laboratories would say it fails to meet costs.  This means that it’s the other laboratory schedule items that are cross-subsidising this particular item.  As a result of difficulty with funding it has been difficult to recruit staff.  My own laboratory has advertised over the last 7 years for cyto-technologist staff and failed to attract anyone until only just recently, a part-timer has come for 2 days a week.  But other than that, we've had to train our own staff.  The level of – one of the large components of running a cervical cytology screening programme is in fact the staff cost, being able to attract qualified staff.  We just simply cannot do it.  We have to train our own.

Q:   But aren't you making an assumption there that that's to do with salaries and the cost of paying people;   there could be just a shortage of people wanting to go into that type of work, couldn't it?

A:   Well, we are able to attract good staff who do go through our own internal training programmes, so no I don’t accept that.

Q:   It’s money, is it?

A:   the salaries are not high, no.

Q:   In any event, with cytology the price has recently increased to $21 correct?

A:   Yes.

Q:   Comparable with other countries like Australia for example?

A:   Yes it has, as para 43 would indicate.  They have brought it up to an international par.

Q:   And you referred to that – I assume prior to that increase possibly the cytology work was being subsidised by other tests done by these laboratories?

A:   That is my assertion.

Q:   But in fact it’s an unders and overs situation isn't it, because some of the other tests were able to be done much more efficiently because of new technology and that therefore the scheduled prices being paid to laboratories actually may be much higher than the costs of doing the tests, correct?

A:   Yes, only one laboratory has become bankrupt in this time.  The other laboratories have in fact managed reasonably well, although it is an increasing struggle.  You can see from the KPMG statistics that we've had an increase in our own costs of over 30% in the last decade, and the fee increases have been 5 to 8% in that time, so clearly efficiencies have been found and we have been able to remain profitable.  And in fact the community laboratories are private organisations, they are not State funded institutions, they have to make a profit to survive, and they are clearly – because we are still in business today – we have been making a profit.  And we are indeed concerned about how that margin has been eroded over this decade and how quality issues can be compromised.

Q:   Yes but that wasn’t my question, I just asked you with some of the tests have they been mechanised so that you can now do them much more cost efficiently and that in fact the government schedule price for some of those tests may be higher than it should be?   Yes or no?

A:   Well, I’m afraid it is a yes and no answer.  Over the last 20 years certainly a lot of chemistry and immunological tests have been mechanised and they have become more cost effective.  But there are other tests which have become on the market, with gene technology, where the cost in fact is insufficient to – the fee, sorry, is insufficient to meet the cost and chlamydia – PCR for example – is a good example of that.  

Q:   And there seems to be some difficulty with giving that cost information to the Health Funding Authority I understand.  Is that for competitive reasons?

A:   Yes, there was an attempt with the 1996 contracts that the representatives of the Health Funding Authority took a particularly – seemed to be taking a very commercial approach and wanted to have an efficient pricing exercise which we were, in broad terms, prepared to agree to.  But when it came to the actual fronting up with what the exercise meant it really was that the laboratories were being asked to open their books to the one and only funding agency.  And we took exception to that and believe it’s not appropriate for the funding agency to be that intrusive in the business operation of a sovereign laboratory.

Q:   Well, why not?  Why not bite the bullet on that, put your costs before the Health Funding Authority:  96% of your revenue comes from the government, why not be open with the government, give them the cost information and persuade them of the situation that you're talking about in this evidence?

A:   Well it depends on how – we were in fact prepared to do that but the trouble is that the people who are doing the negotiations on behalf of the Health Funding Authority were not prepared to offer any guarantees about the outcomes.  For example, could we in fact look forward to a long term contract.  That sort of information, if we were going to go into a long term contract and not just a year on roll over or in fact in some cases a six monthly roll over, we need to be able to plan, we’ve got staffing recruitment problems, we’ve got equipment we need to purchase and investments we need to make and if we are going to be put into a position where there is no guarantee that there would be a reasonable sustainable contract at the end of the day, then no we felt it was particularly dangerous to have a monopolistic organisation who seemed to take no responsibility for quality to be able to have this intrusive look into our commercial practice.

Q:   	So you’ll just press on trying to persuade the Government of the funding difficulties but not put the cost information before the Government is that where we are now.

A:   	I think I just explained that if we were able to have a long term contract we would seriously consider that but the sincerity of the people involved in the negotiations that we had was missing and we were not prepared to divulge that sort of information without some serious attempt at helping us maintain viability for the future.



DR COLLINS ADDRESSES CHAIR

DR COLLINS:   	If this line of questioning has concluded fine, I won’t go on, but I was really struggling to ascertain which term of reference this questioning related to.

CHAIR:   	I saw it relating to 2, 4 and 5.

DR COLLINS:   	Well if you could see some direct relevance I won’t say anything more.



CHAIR XXN WITNESS

CHAIR:   	Dr Beer in terms of resources, is there a shortage of cytoscreeners as a result of a limited facility in training cytoscreeners at present.

A:   	Yes the laboratories generally in New Zealand train their own cytoscreeners and there are limited courses available and there are larger laboratories that offer work experiences for screeners from other laboratories.  Now National Women’s Greenlane offer a course, there’s also a course available at Valley Diagnostics in Wellington.

Q:   	There was a CIT cytology programme in 1993 which ceased operating at that time.  Has that had a detrimental impact on being able to engage cytoscreeners, the ceasing of that programme?

A:   	It's had a detrimental effect on being able to offer an educational training experience.  I think really is the lack of an educational training experience that deficiency highlights.

Q:   	And so really does the impact (1) it seems more difficult to gain a tertiary qualification in cytoscreening, cytotechnology and (2) lack of funds in terms of salary serve as a disincentive to encourage people to seek employment in that area.

A:   	Yes.



CHAIR ADDRESSES MR MURRAY

CHAIR:   	Mr Murray do you have any other questions?  I interrupted while you were questioning.

MR MURRAY:   	Yes I am continuing.

CHAIR:   	Actually before you carry on, Mr Collins how are you for time?

DR COLLINS:   	I’m stuck here now.

CHAIR:   	You’re going to take 6:45.  

DR COLLINS:   	No I’ve actually negotiated a slightly more civilised flight out in the morning.

CHAIR:   	Well I’m very grateful to you for staying and to you too Dr Beer.  Continue Mr Murray.



MR MURRAY CONTINUES XXN

MR MURRAY:   	In paragraph 45 of your brief you do say that ACL is concerned about reductions in revenue but I think after our discussion just now you would have to say it's reduction in profit is that really what you mean?

A:   	Profit is derived from revenue.

Q:   	And you talk about the viability of community laboratories but it's really the viability of laboratories isn’t it.  Community laboratories are relatively new comers on the scene in New Zealand.

A:   	No.  Why would you make that assumption?

Q:   	No I’m just saying that it's important to have laboratories and your emphasising community laboratories is that the point.

A:   	Well community laboratories are funded by the schedule.  I also actually practice in a hospital laboratory in Tauranga and they have been funded by the CHE budgets.  At the moment there is a different market, although I have to admit it has been proposed that this should be put together, but there is an in-patient market and a community market and hence the name community laboratories. 

Q:   	Yes.  Just moving over now to paragraph 64 of your brief you there deal with quality requirements in Health Funding Authority contracts, you refer to the draft standards which we have had in evidence produced by Sylvia Sacs and you say the draft standards have not been finalised and you say we do not know why but surely you do know why don’t you.  It's struck a problem with near patient testing didn’t it.

A:   	That’s the explanation that is about yes.

Q:   	Yes I think pathologists  are at a particular view about near patient testing being included within the standards didn’t they.

A:   	Yes I think that if you’re going to be testing patients that the same sorts of quality issues should  apply whether it's a near patient test being done in a chemist shop or whether it's being done in a laboratory or done by a general practitioner in a rural practice.

Q:   	And it's the pathologists position about that which in fact caused a hiatus with the draft didn’t it?

A:   	I think that it's probably more related to the accreditation quite frankly and in fact there has been a redraft of these quality standards that is currently circulating.

Q:   	But I understand that the pathologist  basically objected to the standards being implemented unless near patient testing applied to doctors in their surgeries applying the tests as well.

A:   	Well we believe that that should apply to near patient testing as well but we haven’t been obstructing the implementation of this and in fact with the acceptance of the increased CT and that’s the Cervical Cytology Smear laboratories have accepted the draft in it's current form.  We’ve been quite happy to do that.  Is there any other point that you are trying to make from that.

Q:   	Well it's just that you said you didn’t know why the draft hadn’t been implemented but I suggest you did know.  It was near patient testing.

A:   	Near patient testing is one of the issues that hadn’t been resolved that’s all I can say.

Q:   	And when the Health Funding Authority increased the cytology price test to $21 it was conditional upon those draft standards being accepted contractually and that’s been agreed to.

A:   	Yes.

Q:   	And moving over to page 20 of your brief you talk about having to take litigation to have the Health Funding Authority’s contractual obligations satisfied.  Are you referring there to the High Court litigation that a number of laboratories took in the Hamilton Court to try and obtain an interim injunction for Midland to conduct contractual reviews is that what you are referring to there?

A:   	Yes I was actually the Midland laboratory representative  at that High Court settlement conference and the reason why we took that action was because we did have a contract for the preceding three years which included an annual review of the tests that were on the schedule as well as the fees and whenever we went to see the Regional Health Authority and latterly Health Funding Authority representatives, we were told that there was simply no money to consider any fee adjustments and no money to consider any additions to this schedule and as a consequence Midland still does not have prosthetics specific antigen on it's schedule.  However when the master left the room the Health Funding Authority representatives  made a suggestion that we could have a targeted increase in fees and this particularly applied to C10 and another two tests were also added that is traponin which is a very useful test of course for assessing chest pain in community patients ..

Q:   	You’re going a bit beyond my questioning.  I just want to come back to my question.  I asked you about the litigation, was that the litigation in the Hamilton court, and it ended up with Justice Robertson issuing a judgement declining the injunction that ACL sought, is that correct?   Yes or no?

A:   Justice Robertson declined.  I was actually speaking about the settlement conference that followed.

Q:   I’m coming to that.  So the mandatory injunction you sought was declined and then later there was a settlement discussion about the substantive litigation and out of that the $21 increase was allowed for the cytology test, is that a broad summary of what happened?

A:   Yes, I apologize for stealing your thunder.

Thank you.



XXD MS GIBSON

Q:   My name is Jenny Gibson, I am junior counsel representing Dr Bottrill today, Dr Beer.  Now your counsel has helpfully told us that all of the community laboratories are currently members of the ACL?

A:   Yes.

Q:   At the time period that we’re talking about, approximately 1990 to 1996, were all the community laboratories at that stage members of he ACL – are you able to comment on that?

A:   Yes, they are actually listed in the appendix of our incorporation.  If I can just refer to that.

Q:   Yes, certainly.

CHAIR:   Madam Registrar, we don’t have copies of Exhibits 1 to 8.

A:   Yes, it’s actually appendix 1 and at the back of that there are 15 signatories.  They were the founding incorporating members of ACL.

MS GIBSON:  And that's October 1991?

A:   Yes.

Q:   I would like, if Madam Registrar could give you Ms Glackin’s volume 5, and I would like you to refer to exhibit 25 in that volume.  That's a document headed “National Cervical Screening Programme review of laboratory services” and it’s an internal Ministry document dated June 1993.  If you could turn to p14 of that document, Dr Beer, and there's a small heading approximately ¾ way down the page, TELARC accreditation.

A:   Yes.

Q:   Could you just read that para to yourself, please.   

A:   Ok.

Q:   Thank you.  Now, obviously one laboratory reported being registered with TELARC as part of this survey of the community laboratories.  TELARC then advised the writer of this report, as at June 1993, that thee were 9 community and 5 hospital laboratories registered with them for cytology testing.  Out of the 18 community laboratories that were in existence at that time, that would mean that half of them had TELARC registration and half did not.

A:   Yes.

Q:   And that was after the meeting that adopted your ethical rules, wasn’t it?

A:   Yes.

Q:   In that case then, you would have anticipated that at least some of your members would not have been TELARC accredited at that time as at that date?�A:   Yes

Q:   In fact, possibly approximately half of them.

A:   So it would seem.

Q:   Were you aware of that?

A:   We knew that some community laboratories were not TELARC registered and this rule, including the general meeting that I mentioned earlier, was meant as a strong incentive for our laboratories or our members to get their act together and to become TELARC registered.

Q:   It wasn’t meant that they should be TELARC registered as at that date, it was an incentive?

A:   It was an incentive.   We in fact suggested at that meeting that the date of the 30 June 94 would be an appropriate cutoff point and there was some discussion and the minutes of that meeting indicate some discussion that indicated there would be some logistical problems with that because of the backlog that TELARC was facing and the difficulty of achieving that aim.  So there was some flexibility about that date.



CHAIR:   Dr Beer, your rules were that there was TELARC registration or had applied for TELARC registration.  In the case of those community laboratories that had applied for TELARC registration was there any follow through on behalf of your Association to check up later at some point in time as to whether or not the applications for TELARC registration were being progressed?

A:   No.



MS GIBSON:   Dr Beer, I was just going to refer you in fact, following on that point, to Dr John Maxwell Robertson’s evidence that he’s given before the inquiry.   I don’t need you to revert to it.  do you know Dr Robertson?

A:   Yes, he’s on the medical committee – professional Advisory Committee, the Medical Testing Professional Advisory Committee of which I’m also a member.

Q:   He said in his evidence that – and I’d your agreement or disagreement with this concept – accreditation is very thorough – this is at para 20 of his brief – and therefore requires a significant effort by the applicant laboratory.  Then he goes on to say that “typically it would take a medical laboratory 1 to 2 years to raise its standards to the level required for accreditation to be granted.”  Would you agree with that?

A:   I think I would agree that it may take some laboratories – it certainly didn't take our laboratory that long.

Q:   Certainly, but he would have a wide experience in that area wouldn't he?

A:   and I've been inspecting laboratories on behalf of TELARC as well, possibly for longer than Dr Robertson has been with TELARC.  And I can accept that that may be true for some laboratories.

Q:   Thank you.  In any event, there was concern amongst your members about their ability to comply with that date of 30 June 94?

A:   There was concern because the process of a TELARC inspection is in fact quite an exhaustive process and that it was because TELARC just could not book them in to meet that deadline.

Thank you, I have no further questions ma'am.



XXD MS JANES:   

Q:   Dr Beer, just following on from the TELARC registration and the ethical rules issue that you've been discussing, did ACL have any power under its rules of incorporation to do any follow-up work.  You were asked by Madam chair whether there was any steps taken to follow up as to whether accreditation had been achieved by members.  Are you able to comment whether there was any rules or any power or any influence that could have been brought to bear on the laboratories?

A:   Well, typically, the assumption was made that since it was agreed at our AGM that TELARC accreditation would be pursued by all members.   When it comes to non-compliance with those sorts of rules that we had all agreed to, the mechanism by which we could act would be that if there had been a complaint, and quite frankly there have been, I think I can only recall only one complaint and it was to do with another issue altogether.  So I have to accept that we did not put together a review mechanism and I can accept that as a criticism because I think in hindsight it's something that I feel we would have been better if it was in place.

Q:   	If somebody had complained, and obviously this is hypothetical because nobody did, but if somebody had complained that a particular laboratory had not complied with the ethical rules of the association and had not achieved accreditation by 30 June 1994, what would have been within the scope of the association to do at that time?  Would it have been an expulsion complaint I guess is the question?

A:   	In the light of the minutes of that meeting of the 29 November 1993 there was clearly some flexibility around that but if it had been known I believe the executive and the management committee would have taken steps to encourage that laboratory to expedite the process. 

Q:   	And is that as high as you can put it.  At encouraging.

A:   	I think as an initial step yes, that’s what we would have done but if in fact there was clearly no progress being made then I would have been in favour of assensure followed by expulsion.



PROFESSOR DUGGAN XXN WITNESS

PROFESSOR DUGGAN:   	Dr Beer if you had followed that course, would you have felt morally obliged to inform the Medical Council or some registration body?

A:   	Yes.

Q:   	OK thanks.



CHAIR XXN WITNESS

CHAIR:   	If you had done that though, given that you are a voluntary association, what impact do you think it would have had if you had for example advised the Medical Council the Royal College of Pathologists  that you had suspended or expelled a particular pathologist?

A:   	We’re talking about the issue of Telarc accreditation and as a Telarc accredited laboratory since 1988 and as somebody who has participated in the inspection of laboratories for them to reach registration, it is a clearly very useful process to generally raise the standard and quality of medical practice and one of those particular issues that would have been of concern to me which in hindsight is of great concern to me is the participation in external quality assurance programmes, let alone any internal quality assurance programmes.  That sort of discipline is absolutely essential for practice of medical laboratory medicine these days and in this particular decade Telarc accreditation has become the benchmark to achieve and if a laboratory was not intending to achieve that I would be very concerned about the safety of the patients that laboratory was dealing with.  In fact I might just as an aside here, there are some other CHE laboratories which concern me greatly as well in that there management decline to fund Telarc accreditation, bouncing it back onto the pathologist  saying that well you’re a registered pathologist  you assure me of the quality and that in fact happened in our own hospital laboratory in Tauranga and that was remedied when the CHE management decided to contract that work out to MedLab Bay of Plenty and in doing that achieved Telarc accreditation for both the community and hospital combined practice.

Q:   	In those circumstances that I had asked you about before would you have considered it appropriate to inform the Regional Health Authority, Health Funding Authority whatever body was in existence at the time, as the funder of the laboratory concerned?

A:   	Well yes we were recommending that this requirement should  be part of the contracts and in fact the contract that we signed for Midland did include Telarc registration as a requirement.

Q:   	I see that the contract wasn’t signed until March of 1997.  In terms of the Section 51 notices that were issued earlier on to maintain funding, from the perspective of the ACL, was it happy to have it included as a condition of the Section 51 notices that laboratories be Telarc accredited particularly for cytology purposes as that is what we are mainly interested in here.

A:   	It was our recommendation to the Regional Health Authority personnel that they should include Telarc registration as a contractual requirement.

Q:   	Yes but I’m saying given that they didn’t finally conclude contracts until March 1997, in terms of the earlier period of time when Section 51 notices were being issued, what was ACL’s attitude to the inclusion of a requirement for Telarc accreditation in the Section 51 notices?

A:   	Perhaps I’m missing the point here slightly but we were encouraging laboratories to be Telarc accredited throughout this time.  There were some logistical difficulties for some laboratories to become registered.  While laboratories were in fact taking positive steps towards Telarc registration I don’t think we really had any grounds to complain or to raise alarm bells or anything like that.

Q:   	What I’m trying to discover though is given that contracts were not concluded until, in the case of Midland, March 1997 and that earlier on from the inception of the Regional Health Authority’s funding to laboratories was carried out by Section 51 notices, I want to find out why Telarc accreditation wasn’t included as a requirement of the Section 51 notices.  I therefore want to find out what the attitude of ACL was to Telarc accreditation being included in Section 51 notices.

A:   	Well the first part of your question the answer is I do not know.  The second part was that we were positively encouraging our members to be accredited, to be registered.

Q:   	So on that basis then can I take it that ACL would not have been resistant to it being included as a requirement of the Section 51 notices that a laboratory be Telarc accredited or have applied for Telarc accreditation and for that accreditation process to be completed within a reasonable period of time, say 12 months.

A:   	We would not have been resistant to that.



MS JANES XXN WITNESS

MS JANES:   	Just to clarify the record Dr Beer, would it be your evidence that at the point that any obligation to inform whatever authority would occur at the censure or at the expulsion?

A:   	This is a hypothetical situation isn’t it.

Q:   	Absolutely.

A:   	And I would imagine that amongst the management committee if there was a censure came about that that would probably be the point of notifying other bodies.

Q:   	Thank you for that.



PROFESSOR DUGGAN INTERJECTS

PROFESSOR DUGGAN:   	Dr Beer has anybody been expelled from the association?

A:   	No.

Q:   	Or censured.

A:   	There’s only been one complaint raised and it's not relevant to this particular inquiry and in fact we found in that particular complaint that there was a great deal of legal argument that really went nowhere, but that was the only complaint that we have received and it cost a lot of money and we achieved zit.

Q:   	I was going to ad lib but I’ll restrain myself!



MS JANES XXN CONTINUES

MS JANES:   	So in the absence of any complaint and getting back to the issues before the committee, in the absence of any complaint and the ongoing encouragement that accreditation be included in contracts, did ACL feel confident that that issue was being addressed by the Regional Health Authority’s or the laboratories themselves on a voluntary basis.

A:   	Not by the Regional Health Authorities no we were disappointed with their performance really they were focussed almost entirely on commercial and fiscal elements.  Our expectation was, and I was actually quite confident that all laboratories were in fact achieving that, as I say, I have been involved in inspections personally, and quite frankly it’s been very disappointing to hear, as I mentioned we've heard from Mr Mules’ evidence, that Gisborne laboratories was not accredited.  I can perhaps understand the circumstances in which that happened, but I don’t want to go into – or I shouldn't have to go into why that happened, but quite frankly it is disappointing from ACL’s point of view.

Q:   Just out of interest, given that you are involved in ACL and also set on Metpac, was there any opportunity for you to come to the realisation that not all of the members were actually in compliance with the ethical rules?

A:   I only joined Metpac this year, sorry.

Q:   At para 9 of your brief of evidence you indicate that Dr Bottrill was a member from 1991 until March 1996.  

A:   Yes.

Q:   And then at para 11 you indicate, on the second to last line, that thee is frequent and close association between the laboratories and health professionals.  

A:   Yes.

Q:  Based on both close associations between the Association and the laboratories and Dr Bottrill’s long involvement, are you able to comment on the extent of his involvement – for instance, did he attend meetings regularly, raise issues and was generally involved.  It’s a comment on the level of his involvement from 91 through 96?

A:  Yes I have personally met him and talked with him at some of the NZ Society of Pathologist meetings.  He was a reasonably regular attender of our local meetings.  I hadn't seen him at any of the Australian meetings and in particular there was a cytology workshop that was attended by many practising cytopathologists in Westmead? and more latterly in Brisbane, so I have certainly seen him on the local scene but not at meetings further abroad.

Q:   Was there a changing trend that you were able to evidence between 91 and 96 in attendance and interest in laboratory matters?

A:   Not really.  I did notice that he did suffer some ill health, and I was aware of two significant problems and he wasn’t a vociferous member or a questioner, or I might even say not exactly a very active participant in discussions but was certainly there.

Q:   And he would have received any information that was disseminated by the Association as would all other laboratories who were members?

A:   Yes.

Q:    there are several references throughout your brief to recommendations that there be a Laboratory Advisory Committee and the benefits that the Association of community laboratories sees in that.  Who have those recommendations  been directed towards and what level of advocacy has there been by ACL?

A:   That's been really since 1993 with the reforms which introduced RHAs.  The National Service Advisory Committee was disbanded.  I was a member of that since 1990.  The 4 RHAs indicated that they would establish laboratory advisory groups and the acronym for that, LAG, is actually quite appropriate because those meetings took a long time to get established and even when they did get established I believe that they were really a learning curve playground for the RHA people who attended to find out a little bit about the realities of pathology and evidence-based medicine.  The sorts of things that were discussed, particularly at the Midland one, which again I was a member of – the Midland Laboratory Advisory Group, related to trying to contain costs and the representatives from the RHA were very concerned about exploding costs.  We spent a lot of time on a model that wasn’t unlike the prescription model where there might be a schedule for GPs and a schedule for midwives and then a wider schedule that could only be accessed with the endorsement of a specialist.  And that’s what we spent our time on.  Once we developed the programme, or the A, B and C schedules that went to a meeting of the 4 RHAs where it was quickly dropped without any explanation.  That’s essentially the substance of the business matter of that Laboratory Advisory Group.

Q:   and was that the demise of the group once it had formulated it’s A, B and C or did it continue for a period?

A:   I’d have to look up my records to find out exactly when it did demise, but yes largely after that proposal for a limited schedule was dropped not a lot of interest was expressed.  These meetings were in fact engendered by the RHA itself, the RHA officers themselves and I can't recall any further meetings of substance after that.

Q:   When ACL has recommended the re-establishment or the reactivation of these committees is it the intention that they remain largely focused on fiscal matters or would they be more broad ranging than that, including quality and other issues?

A:   Yes, there have been papers brought out by the Health Funding Authority in the last couple of years and individual pathologists and ACL have made submissions and I agree also and accept too that the Health Funding Authority has submitted that there should be a Laboratory Service Advisory Committee.  And I think it should be quite broadly based, but particularly should look at making sure that the items that are available to GPs are in fact appropriate and should look at clinical utilisation – are they appropriately used, and the matter of funding I think probably it would be useful too to have some sort of independent analysis to make sure that the individual items on the schedule were appropriately funded.  As Mr Murray indicated, there are some – I've forgotten what he said now, but “ups and downs or swings and roundabouts” or something like that, and I think it is important that there should be appropriate funding for particular tests.  Histology is another test, like cervical cytology, which is terribly poorly funded.  The submission of a major specimen from surgery, like a colon or a breast, or a prostate, loses money because the cost of processing it is far in excess of the schedule fee.  In terms of the swings and roundabouts Mr Murray will be pleased to hear that there are a lot of smaller specimens like skin specimens that can make up the difference.  But I think it would be appropriate for this Laboratory Service Advisory Committee to look carefully at making sure that particular items are appropriately funded so that this laboratory service is a viable service and can look forward to investment and recruitment and training of staff so that we can provide a quality service.

Q:   And given that this committee is particularly interested obviously in things related to the cervical screening programme and therefore histology and cytology, could you see that such a committee, in whatever health form guise eventuates, that that would be of benefit to the cervical screening programme indirectly?

A:   Absolutely, yes.

Q:   	How would you see it actually operating under 22 District Health Boards which is what the shape is to be.

A:   	Well I think a very useful way of assuring people living under the are of these 22 District Health Boards that there was some uniformity of access and quality and range and of tests, particularly tests that were kept up to date with modern medical practice.  

Q:   	Just in relation to professional competence which you allude to at 12.6 of your brief, are there any requirements for laboratories to report that type of information to ACL or again is that seen as being part of accreditation because that is a requirement for Telarc.

A:   	There is no obligation that I can recall although on accepting membership I believe that you should abide by the ethical rules.  It's an inherent one and as I mentioned earlier if there is any criticism about whether or not we have checked up on this I think it's a valid criticism and it's something that I’m interested in pursuing.

Q:   	So that’s on the agenda.

A:   	Yes.

Q:   	And just following that through is it my understanding that you don’t actually hold data or performance indicators or any other sort of comparative statistics on your member laboratories?

A:   	That sort of information I think is in the province of IANZ or Telarc as they were known and in particular a lot of the statistical information of performance relates to how they manage in their performance of the Royal College of Pathologists of Australasia’s external quality assurance  programmes and these cover all facets of laboratory service and I think it's appropriate that laboratories maintain their own records and are able to demonstrate to their Telarc IANZ inspectors that they have records and if there is a non compliance or a failure that there is an indication of what corrective action they have taken and that there are processes in place to make sure that there is continual improvement. 

Q:   	So that’s not information that comes to ACL and therefore there is no ability of ACL to have alarms raised when they actually see comparative statistics from laboratories that’s not in the province of what the association has been set up for.

A:   	No it's not.



PROFESSOR DUGGAN INTERJECTS AND XXN WITNESS

PROFESSOR DUGGAN:   	Dr Beer I understand your laboratory is in the Bay of Plenty.

A:   	Yes.

Q:   	Do you know what the incidence of cervical cancer  and of high grade.

A:   	We’re top of the pops.

Q:   	Top of the pops?

A:   	33.

Q:   	Are you proud of that.

A:   	No it's of quite some concern in fact one of the laboratories I am associated with has the highest detection rate of high grade abnormalities.  We are on the far left hand side of that very interesting graph that Mr DuRose developed.;

Q:   	Before we go there, prior to this inquiry did you know that the highest incidence of cervical cancer  was in the Bay of Plenty.

A:   	No I knew it was high based on … I’ve actually seen some of that IANZ HIS booklets and I knew it was high and our own laboratory performance figures would indicate that we are detecting a large number.

Q:   	So you were quite comfortable with the amount of information you had with regard to the incidence of cervical cancer  in the region amongst the population served by your laboratory as well as the incidence of high grade disease in your laboratory’s ability to detect that disease.

A:   	Well no we were concerned that our own Bay of Plenty area has a high rate of invasive cancer  but it's gratifying to see that there is a reduction in the overall death rate due to cervical cancer  that it was well over 100 cases of mortality a year and now it's coming down to about 70 so there is an improvement with the implementation of the National Cervical Screening Programme  which I guess we’ve heard has been having increasing participation by women so I believe that the process that’s in place is an important one and hopefully this inquiry will enhance it's continuation.

Q:   	Perhaps you’ve misunderstood my question.  You have said that you evaluate the reporting frequencies of abnormality  smears in your own laboratory and you feel comfortable with your abnormal reporting rate.  My question to you is how can you be comfortable if you don’t know what the incidence of high grade disease and high grade is in the region or amongst the population that your laboratory is screening?

A:   	We have been supplying information by electronic diskette to the national cervical screening programme and in recent years we have been receiving information back as to how well we are detecting abnormalities and from comparison with the national figures, our laboratory performance has been good and for example we have two laboratories, I operate in two areas, one in Rotorua and one in Tauranga and our detection rates are in fact different on both sites and that I believe is an indication of prevalence in those two areas.

Q:   	Could I take you to Glackin 29?  Can counsel assisting assist me?



CHAIR ADDRESSES COUNSEL

CHAIR:   	We’re looking for the breakdown of laboratories.

MS JANES:   	It's probably easiest to go to GRB48 which is the full document.



PROFESSOR DUGGAN XXN WITNESS

PROFESSOR DUGGAN:   	Are there the kind of reports that you are referring to.

A:   	Yes.

Q:   	How long has your laboratory been receiving these reports.

A:   	Not long in fact only for the last 2-3 years.



CHAIR INTERJECTS

CHAIR:   	Before that what did you receive.

A:   	No real information at all.

Q:   	Nothing at all.

A:   	No.

Q:   	How were you able to assess then whether or not your smear  reading was accurate.  Did you get any information which allowed you to come to that decision?

A:   	Well yes we have a regular meeting with our gynaecologists and we also are in a position where we are in a single collection area where we are able to compare histology with cytology.  We are able to review all of our positive diagnosis and where there is any discrepancy by one grade we have a review and every week in fact that pathologist  assigned to cytology carried out a review with a multi-header microscope with all of the screeners present and one or two of the pathologists.

Q:   How many cytoscreeners do you employ?

A:   Four.  There are some part-timers as well.

Q:   And how many cytopathologists do you have working in the laboratory?

A:   Well, we have 5 actually, one has the Fellowship of the International Association of Cytology, and the others are – one is an Specialist Anatomic Pathologist with an interest in cytopathology, the other three are general pathologists.

Q:   So the internal quality assurance measures you've been talking about, they are measures that you have been able to set up within your organisation really as a result of the number  of people working within it?

A:   Yes.

Q:   Did you, before the statistical reports, that appear in exhibit GRB/MOH/048, receive any information from the cervical screening programme or any other of the Ministry of Health which would have enabled you to audit the quality of your smear-reading?

A:   Effectively no I think is the answer.  I was not the pathologist responsible, it’s my colleague who is a Fellow of the International Association of Cytology who took key responsibility for that.  So I can't speak definitively, but essentially I think the information we've been receiving in recent years with the Bethesda  codes, and the number of our detection rate and the National figure has been most helpful.



PROFESSOR DUGGAN:   

Q:   My question to you Dr Beer is specifically in regard to how you interpret these particular reports, given that you do not know the incidence of cervical cancer or even the prevalence of cervical cancer or of high grade disease in your area.

A:   I didn't say – I actually do know.  I explained earlier that we were top of the pops, if you recall.

Q:   But I did ask you, did you know that before this inquiry?

A:   Oh, yes.  I think I made reference to the NZHI statistics.



CHAIR:   When did you start getting that information?

A:   Well, it was a booklet that comes out each year.  I can't recall exactly – I’m sure we've had access to this information all decade.  Sorry, there was in fact – there was a regional Waikato Cancer Registry.  It was 1996 as I remember correctly.  By statute there was a National Cancer Registry in place and that then fell into, or it was coalesced into the National collection of data and we participated in sending information initially in paper form, which must be awkward, but more recently by diskette.

Q:   So you have information on the incidence of cancer and cancer mortality in your region?

A:   Yes.

Q:   And you get it from the NZ Health Information Services booklets that are produced annually?

A:   Yes and also too the Waikato booklets came out annually as well.

Q:   who produced the Waikato booklets?

A:   I can’t recall the lady’s name, but there was a dept in – Health Waikato administration –

Q:   Who are they – are the Midland Regional Health Authority ?

A:   Yes, they are.  It drained information from the Waikato and midland area.

Q:   I understand Health Waikato isn't part of the Midland Regional Health Authority.   Was it a CHE?

A:   sorry, it’s a CHE.  Health Waikato.

Q:   So the Health Waikato CHE was actually putting out its own information on incidence of cancer and cancer mortality?

A:   Yes.

Q:   and did that CHE’s area cover the Bay of Plenty?

A:   Yes.

Q:   Thank you.



MS JANES:   And was that information sent to you automatically or did you have to seek it out ?

A:   It seemed to be automatically, to all participating laboratories, and there was quite a lot of – particularly if for example there was reporting and inaccuracies we had visits from the staff who collated it and collected this information, so there was actually quite a good relationship in terms of the collection of the data.  Because most of our oncology cases drain into Waikato where there is a good oncology dept, they were able to often check up on a number of items and if there were some discrepancies in terms of some sort of clerical error or failing to send information they were very good at picking up on these.

Q:   But that relates purely to your laboratory in Tauranga, not to ACL?

A:   Yes.

Q:   If we can just go back to ACL, you indicated that there were no statistics available or no comparisons or analyses that were carried out relating to the community laboratories, is that correct?

A:   I think I really meant in relation to the National Cervical Screening Programme.  I said that we had been supplying information to the programme since its inception and more latterly including histology.  And really there had been a dirth of information coming back and in fact that graph that indicated the relative detection of high grade lesions from the different laboratories was the first time I saw it was in relation to this inquiry.

Q:   I guess the thing that I’m really trying to grapple with is at para 80 of your brief you indicate that the ACL is confident that the laboratories are of high quality, but the query is that if there's been no analysis and there are no statistics, how can ACL say with assurance that they are confident about the quality of their member laboratories?

A:   Actually clause 18 -

Q:   80.

A:   80.  Basically you say that ACL is confident that community laboratory standards are of a high quality?

A:   Well, I’m basing that on my experience with TELARC inspections or IANZ inspections of laboratories and their performance. I agree with you that in terms of objective measurements of various types of cancer or the identification of other diseases or whatever, that from that public health perspective that laboratories really have no real tangible measure – I think that that statement relates to how we perform and external quality assurance programmes and in terms of our IANZ accreditation and how that helps us to maintain and uplift standards to a high National level.

Q:   And at the very worst you've mentioned accreditation was a bench mark and you're confident that all of your laboratories reach the benchmark?

A:   Yes.  In fact, that’s the value, the very great value we see in IANZ accreditation.



CHAIR:   Dr Beer, the information you get from the NZHIS in the booklet, the statistics that are published annually, do you pay for that information or is it freely available?

A:   I don’t believe so, no.  It’s available. We've got a small library and it’s available – it appears there – I have to admit to some of those mechanical things we may well pay for it, I don’t know.

Q:   Are you able to correlate the incidence of cancer with an individual woman’s screening history?

A:   Yes.

Q:   And you aren't affected by s74A of the Health Act in doing that?

A:   You had better explain to me.  I probably have heard of it, but if you could just explain to me what it is?

Q:   We have heard in this inquiry that s74A of the Health Act prevents identifiable information about women on the Screening Register being made available.  Therefore it becomes difficult to correlate the Screening Register with the data on the Cancer Register.  Although I do recall reading somewhere that a woman’s smear taker her clinition and I think the laboratory which has read the smear  may well have access.

A:   	Well frankly I’ve never encountered this problem.  We routinely go through the smear  history of every high grade and certainly every invasive and just recently in fact I know of a case where we’ve identified a high grade and this lady had had previous screens in another laboratory and we found this out from the cervical screening Register people.  Our staff rang them up and asked what was the previous smear  history on this patient, the patient had in fact been married in the interim and there was in fact a name change and it was reasonably easy to find out the number and the dates of the previous smears and even that then allowed me to write to or to ring that laboratory and ask for the smears to be sent over for review.



PROFESSOR DUGGAN XXN WITNESS

PROFESSOR DUGGAN:   	Amongst the women who develop invasive cancer  in the Bay of Plenty, where those women enrolled in the screening programme and did they have smears?

A:   	Well I can only think of a couple of cases at the moment but yes where we’ve accessed it via the cervical cancer  screening programme staff clearly they were enrolled.  We have our own database that we’re able to access as well and any abnormals we retain in a special file.  If there was in fact a previous normal then it might take a bit of time to dig it out but this can usually be achieved by accessing the previous report, finding out the laboratory number and then going to our files.

Q:   	Do all the laboratories who are a member of your association practice in the same way?

A:   	No we’re in a privileged position because we have both the hospital and community contract.  There might be some barriers if in fact the community and hospital laboratories are quite separate but generally I think that should  only be a mild impediment and that with collegiality and simply picking up the phone and ringing or writing as long as you’ve got the specific details the material should be available for review.

Q:   	It seems to be a major impediment in the monitoring and evaluation of the National Cervical Screening Programme .

A:   	Yes I’ve heard that and I have difficulty with believing it.



CHAIR INTERVENS

CHAIR:   	Does anyone recall reading a brief of evidence recently where it says that the smear-taker  and the laboratory can access information.

MS JANES:   	It was actually Dr Duncan gave it verbally in his evidence.

CHAIR:   	Did he give it verbally right.  I knew I had heard that.  Well just so I can be clear on this there is no difficulty with a laboratory ringing the screening Register and obtaining the screening history of a woman who is on the Register.

A:   	We do it every day.



PROFESSOR DUGGAN XXN CONTINUES

PROFESSOR DUGGAN:   	Can you call the screening Register and get her tissue results?

A:   	On that point I’m not certain because that’s been a more recent .. but I would see no reason why not but I can’t actually be definitive but certainly I know it's commonplace that we do access previous smear  numbers so that we can access the slides.

Q:   	Although by definition I think the national cervical screening register defines a cytological specimen as a tissue as well as a smear.

A:   	That may be true.

Q:   	Now this actually is a very important point for the panel.  The reason that you can do this review of the screening histories of women who developed invasive cancer  is because you’re laboratory also does the tissue for the hospital in your region.

A:   	Yes.

Q:   	If a laboratory didn’t have that arrangement, could they do that kind of an audit.

A:   	I think they should be able to yes.

Q:   	And how would that laboratory do that audit.

A:   	Well in fact we have had cases ourselves where the patient has gone to another town for that histology and we have asked to review the slides.  It's an ongoing active process that we do this.

Q:   	Is there anything to preclude all of the laboratories in New Zealand getting together and pulling their data and generating a report on this?

A:   	Isn’t that what the National Cervical Screening Programme  is all about.



CHAIR XXN WITNESS

CHAIR:   	Well it's supposed to be but it seems that people trying to evaluate it and monitor it including persons engaged by the Ministry of Health, Dr Cox and Richardson, seem to be unable to access information of this nature.

A:   	Well it is just simple a practical fact of life that we do this all the time.  Perhaps this is on the basis of individual cases.  Are they speaking more about the large numbers and putting it all together.

Q:   	Yes the large numbers.

A:   	What I’m talking about is case related review.

Q:   	In circumstances where you are the laboratory who is dealing with that patient.

A:   	Yes every positive diagnosis of cervical carcinoma we review the previous cytology and if it comes from another town we write to them and ask them to send us the slides.  Sometimes we’ve got the cytology, we have heard of a positive cancer report and asked to see the histology slides and reports so usually it's forthcoming.  

Q:   	Do you get the consent of the woman whose slide is being read.

A:   	No.  I take the view that we are medical practitioners caring for this particular patient and interested in her management.  It's not only a course in cervical cancer  there are all sorts of other cancers and we believe that it's part of the ongoing care of that patient that we should  review that material it it’s appropriate.

Q:   	How many years have you been doing this?

A:   	Well I’ve been in practice in Tauranga for 15 years and I have to admit that in recent years it has become more common place to do this.  Perhaps in my earlier years in Tauranga in fact I had just come from my training position in Auckland and I was in fact sending a lot of my material to Auckland for review from my previous mentors and now of course I send material to Australia, one to Hong Kong recently and America.  That’s in relationship to difficulty diagnosis.  But this business of reviewing cervical cytology really has gained real momentum I guess and it's the beginning of this decade and in particular with the interest shown by my colleague Dr Taylor who has the fellowship and the international association of cytology.  So I guess in the last ten years would be the answer.

Q:   	So if you’ve been doing this for ten years and women are developing invasive cancer  who have been on the screening programme, did that mean anything to you.

A:   	I missed the verb in your sentence, what was that?

Q:   	You’ve been doing this for ten years, you did say to me that the women who developed cancer in your region have been screened, they’ve had previous papsmears.

A:   	Yes.

Q:   	Were you not concerned that they were developing invasive cancer?

A:   	You mean if they were negative, is that your question?

Q:   	Right.

A:   	Well that does indeed happen and I have to admit that from time to time we have seen slides where we believe we had under called but there are other cases were clearly there was no microscopic lesion  to be seen and we’ve even sent the material away for review to particularly National Women’s Hospital and to a diagnostic laboratory in Auckland if there was any concern.  So the cases where we believe we had found a false negative we have shown to other pathologists and used them as a sort of learning experience.  You will be familiar with the litigious cell that comes out of American cytology and that’s an entity which we have certainly seen where there are small numbers of atypical small cells which were missed on initial screening.  And that certainly has come out of that sort of review process.  Others have had abnormalities that have had low grade changes and others have had high grade changes.  I can recall one case where a woman repeatedly had high grade changes but despite the exhortation of her GP would not have anything done about it and we actually made contact with the GP to find out why wasn’t something being done.  As I say, probably there are a significant number of ASCUS calls which on follow up then become high grade and then – not always invasive carcinoma but often just simply carcinoma in situ is identified.

Q:   Dr Beer, I see that subsection 5 of s74A says there that it prevents disclosure of information unless it’s with the consent of the woman or the disclosure is to a medical practitioner who has been engaged by the woman and who is seeking information to assist in diagnosis or treatment or to determine when the woman should next have a cervical smear.  So are you treating the type of investigation you do as part of the diagnosis or treatment of the woman whose smear you are reading?

A:   Absolutely, that’s our role in life.



MS JANES:   Just following on from the questions of Professor Duggan.  Were there many occasions, somebody had developed or been diagnosed with cervical cancer, that you found on review that there were misreads or false negatives?

A:   Yes.

Q:  And the action you took was to have those reviewed by another laboratory, was that your evidence?

A:   Yes, the action we would take is to review it all together.  As I said, there are 5 pathologists and 4 cytoscreeners and we would review it closely ourselves and also on occasion, not always, if there was any doubt or if we simply wanted some further opinion we would be sending it away usually to Dr Tony Bierre at Diagnostic Laboratory in Auckland or to the staff at Greenlane, National Women's.

Q:   And if the review diagnosis came back differently from your laboratory diagnosis what action would be taken by the laboratory at that stage, if any?

A:   If there was a radically different diagnosis that would have resulted in a different management programme than the patient was already going through, then we would be informing directly, by letter and telephone, the gynaecologist caring for that patient.  We have a mthly review meeting with the gynaecologist at our hospital and review any interesting cases like that with them.  So there's an ongoing programme of review that we participate in.

Q:   And is that also a way of ongoing education to – Dr Robertson talked about calibrating for cytology both the eye and the brain and I guess these reviews would be an opportunity to do that?

A:   Yes.

Q:   One final topic.  I understand the ACL has been very closely involved with the study that has been carried out by Mr du Rose and the Health Funding Authority and the other groups involved in that.  The panel won’t have had the benefit at this moment of having read Mr du Rose’s brief of evidence, but the question I want to put to you is what, if anything, is the ACL going to be doing with the information that has been derived from that study?

A:   Well I think it will be useful to in fact continue that sort of assessment, and I think an annual review would be entirely appropriate.   In terms of the detection of high grade lesions, is that the thrust of your question?

Q:   Yes.

A:   And the variation that there is, I actually have a little difficulty in explaining why there should be a variation between .5 and 1.9%, but clearly each laboratory operates in a geographical  area and it is possible that there are different prevalence rates.  I presume incidence rates are in fact probably fairly uniform up and down the country.  But if the detection rate is high, and consistently high in particular areas, then I think I would be wondering whether in fact there was a very high prevalence rate in that area and that warranted a review of the screening programme and the quality of the screening programme in that area because theoretically I would imagine that if there was good screening going on that the prevalence rate should approximate the incidence rate.  Because there is a long indolence, or for most cases of cervical cancer it is believed there is an indolent period of development, that if there is in fact a relatively high prevalence rate it means that those cases may not being detected adequately.  It could be because the screening programme is not targeted to the appropriate group in the population, it could be that the smear-taking technique is not very representative or very useful, or it could that the reading is inadequate, or sub-optimal should I say.

Q:   If it came to the attention of the ACL through a study such as that done by Mr du Rose that there was a laboratory that was constantly an outlier, is there any action that the ACL would be able to take or would it be a matter of referring it to other appropriate authorities.

A:   Oh, I think there'd be a relatively concerted attempt to make sure that that situation was reviewed.  As was pointed out earlier, this is a very small community and if in fact there is an issue raised, particularly good information like this, then I think not only would members of ACL be approaching the ACL members from the area in question, but TELARC would certainly – and I’m quite prepared to spill the beans when it comes to that sort of thing, and from my involvement and also with my association with members of the Royal College.

Q:   And do I take it that ACL is happy and confident to endorse the report being produced by Mr du Rose?

A:   There is some very useful information and I think we should have more of this.

Thank you, I have no further questions.



MR MURRAY:   I have one question arising.

CHAIR:   Yes.  We actually want time to think about what Dr Beer has said, in terms of the questions we've been asking about information available through the programme, to see whether we can see how it comes about and whether there are ways around the problems that Doctors Cox and Richardson seem to have experienced. 



We will start at 8.00am, the idea being only those who are interested need attend, and I anticipate we would have to finish at the latest by 9.30, Mr Collins.

MR COLLINS:   Yes, indeed.

CHAIR:   On that basis, we will adjourn until 10.00 tomorrow, with a half hour break between.







THE HEARING ADJOURNED AT 6.02 P.M., TO RESUME AT 8.00 AM

THURSDAY 13 JULY 2000

TO CONCLUDE THE EVIDENCE OF DR BEER
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